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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OFlDAHO, Il'J AND<FOR THE COUNTY OF BANNOCK

w, .MARCUS w.. NYE,· an inc1ivldual
Plaintiff--Respondent,

vs,

)

)
)
)
)
)
)
)

TOM KAtsILOMETES, an individual

}

Defendant..Appellant,.

)
)
)

Supreme Court No. 459'17

CLERK'S RECORD
Appeal from the District Court of the Sixth Judicial District of the State of

Idaho; in and for the County of Bannock.
Before HONORABLE Robert C. Naftz District Judge.
For Appellant:

J. Kahle Becker
223 N. Sixth Street #325
Boise, Idaho 83702

For Respondent:

James D. Ruchti
Ruchti•& Beck•Law·om~1950 E. ClarkStreet, Suite 200
Pocatello; Idaho 83201
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W. Marcus W Nye vs. Tom Katsilometes
Judge

Date

Code

User

4/27/2017

LOCT

CAMILLE

Idaho Supreme Court: Diane's Desk

Robert C Naftz

NGOC

CAMILLE

New Case Filed-Other Claims

Robert

COMP

CAMILLE

Complaint Filed

Robert C Naftz

SMIS

CAMILLE

Summons Issued

Robert C Naftz

CAMILLE

Filing: AA- All initial civil case filings in District
Robert C Naftz
Court of any type not listed in categories E, F
and H(1) Paid by: Ruchti and Beck Law Offices
Receipt number: 0012865 Dated: 4/27/2017
Amount: $221.00 (Check) For:

TAMILYN

Plaintiff: Nye, W. Marcus W Attorney Retained
James D Ruchti

Robert C Naftz

TAMILYN

Action for Declaratory Judgment-by W. Marcus
W. Nye thru atty James Ruchti

Robert C Naftz

ATTR

c Naftz

5/9/2017

ACKN

TAMILYN

Acceptance of Service-J. Kahle Becker accepts
service of summons and action for declaratory
judgment for the defendant Tom _Katsilometes

Robert C Naftz

5/10/2017

HRSC

KERI

Notice of Status Conference-Hearing Scheduled
(Status Conference 05/22/2017 02:00 PM}-by
atty James Ruchti

Robert C Naftz

5/16/2017

NOAP

TAMILYN

Notice Of Appearance-by Tom Katselometes thru Robert C Naftz
atty Kahle Becker

ATTR

TAMILYN

Defendant: Katsolometes, Tom Attorney
Retained J. Kahle Becker

Robert C Naftz

CAMILLE

Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: Becker,
J. Kahle (attorney for Katsolometes, Tom)
Receipt number: 0015136 Dated: 5/16/2017
Amount: $136.00 (Credit card) For:
Katsolometes, Tom (defendant)

Robert C Naftz

Filing: Technology Cost - CC Paid by: Becker,

Robert C Naftz

CAMILLE

J. Kahle (attorney for Katsolometes, Tom)
Receipt number: 0015136 Dated: 5/16/2017
Amount: $3.00 (Credit card) For: Katsolometes,
Tom (defendant)
HRHD

KERI

Hearing result for Status Conference scheduled
on 05/22/2017 02:00 PM: Hearing Held per
request of James Ruchti, atty for plaintiff

Robert C Naftz

HRSC

KERI

Hearing Scheduled (Status Conference
08/07/2017 02:00 PM) Telephonic

Robert c Naftz

5/23/2017

MEOR

KERI

Robert C Naftz
Minute Entry and Order; parties outlined the
status of the case, telephonic status conference
set, counsel for the Defendant shall file an
answer by no later than 5 p.m. on June 30, 2017
/s/ J Naftz 05/23/17

6/30/2017

ANSW

TAMILYN

Answer to Action for Declaratory Judgment-by
Tom Katsilometes thru atty Kahle Becker

5/22/2017

Robert C Naftz
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8/7/2017

HRHD

KERI

Hearing result for Status Conference scheduled
on 08/07/2017 02:00 PM: Hearing Held
Telephonic

8/9/2017

ORDR

KERI

Robert C Naftz
Scheduling Order; exhibit lists due 08/14117,
motions in limine & motion to seal due 08128117,
reply briefs due 09111/17, oral argument set
10/2117 at 2:00 p.m. Isl J Naftz 08/09/17

812812017

MOTN

TAMILYN

Plaintiffs Motion to Exclude Disputed Exhibits
from Court Record•thru atty James Ruchti

Robert C Naftz

MEMO

TAMILYN

Memorandum in Support of Plaintiffs Motion to
Exclude Disputed Exhibits from Court
Record-thru atty James Ruchti

Robert C Naftz

HRSC

TAMILYN

Notice of Hearing-Hearing Scheduled (Hearing Robert C Naftz
Scheduled 10/02/2017 02:00 PM)-by atty James
Ruchti

9/512017

MEMO

TAMILYN

Supplemental Memorandum re: Plaintiffs
Motion to Exclude Disputed Exhibits from Court
Record (Bates Nos. Joint District Court Record
971-978)

9111/2017

RESP

TAMILYN

Response to plaintiffs Motion to Exclude Exhibits Robert C Naftz
from Court Record-by defendant thru atty Kahle
Becker

10/2/2017

DCHH

KERI

Hearing result for Hearing Scheduled scheduled Robert C Naftz
on 10/02/2017 02:00 PM: District Court Hearing
Held
Court Reporter: Stephanie Davis
Number of Transcript Pages for this hearing
estimated: less than 100 pages

10/512017

MEOR

KERI

Minute Entry and Order; Court heard argument
on the Plaintiffs motion to exclude disputed
exhibits, at the conclusion, the Court took the
matter under advisement, Court will contact
parties to set a status conference once decision
is completed to address briefing schedule Isl J
Naflz 10/5/17

10/24/2017

DEOP

KERI

Robert C Naftz
Memorandum Decision and Order; the Court
granted the Palintiffs request to exclude the
disputed blog post from the Court Record, the
Court reserves ruling on Plaintiffs request to
exclude the legislative statements of
purpose/fiscal notes, should the Court determine
that consideration of those documents are
necessary to issue a ruling on the Plaintiffs
request for a declatory judgment, this court will
consider the statements of purpose/fiscal notes
without further notice to the parties Isl J Naftz
10/24/17

10/26/2017

ORDR

KERI

Order Setting Status Conference Isl J Naftz
10/26/17

Robert C Naftz

Robert C Naftz

Robert C Naftz

Robert C Naftz
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10/26/2017

HRSC

KERI

Judge
Hearing Scheduled (Status Conference

Robert C Naftz

11/27/2017 03:30 PM)
11/27/2017

HRHD

KERI

Hearing result for Status Conference scheduled
on 11/27/2017 03:30 PM: Hearing Held

Robert C Naftz

11128/2017

ORDR

KERI

Order Setting Briefing Schedule; simultaneous
briefs due 12/28/17, reply memorandums shall
be submitted simultaneously and are due
01/29118, maximum of 25 pages per brief Isl J
Naftz 11 /28/17

Robert C Naftz

1212812017

MOTN

TAMILYN

Plaintiffs Motion for Summary Judgment on
Declaratory Judgment Action-thru atty James
Ruchti

Robert C Naftz

MEMO

TAMILYN

Memorandum in Support of Plaintiff's Motion for
Summary Judgment on Declaratory Judgment
Action-by atty James Ruchti

Robert C Nanz

MOTN

TAMILYN

Defendant's Dispositive Motion-thru atty Kahle
Becker

Robert C Naftz

MOTN

TAMILYN

Defendant's Dispositive Motion-thru atty Kahle
Becker

Robert C Naftz

BRFS

TAMILYN

Brief in Support of Defendant's Dispositive
Motion-by atty Kahle Becker

Robert C Naftz

HRSC

KERI

1/2/2018

1/5/2018

Hearing Scheduled (Oral Argument 02/1212018 Robert C Naftz

02:30 PM)
1/1612018

NOTC

TAMILYN

Notice of Hearing-Motion for Summary
Judgment-02/1212018 @2:30pm-by atty James
Ruchti

Robert C Naftz

NOTC

TAMILYN

Notice of Hearing-defendants dispositive motion
on 02/12/2018 @2:30pm-by atty Kahle Becker

Robert C Naftz

RESP

TAMILYN

Defendant's Response to Plaintiffs Motion for
Summary Judgment-by atty Kahle Becker

Robert C Naftz

MEMO

TAMILYN

Reply Memorandum in support of Plaintiffs
Motion for Summary Judgment on Declaratory
Judgment Action-by atty James Ruchti

Robert C Naftz

2112/2018

DCHH

KERI

Hearing result for Oral Argument scheduled on
02/12/2018 02:30 PM: District Court Hearing
Held
_Court Reporter: Stephanie Davis
Number of Transcript Pages for this hearing
estimated: less than 100 pages
Motion for Summary Judgment; Defendants
Dispositive Moton

Robert C Naftz

2/1312018

MEOR

KERI

Minute Entry and Order; Court heard oral
Robert C Naftz
argument on Plaintiffs motion for summary
judgment on declaratory judgment and
Defendant's dispositive motion, at the conclusion
the Court took the matter under advisement Isl J
Naftz 02/13/18

1129/2018
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3/27/2018

MEMO

TAMILYN

Robert
Memorandum Decision and Order-court
GRANTS plaintiffs motion for Summary
Judgment; court DENIES defendant's dispositive
motion s/Naftz 03/27/2018

3/28/2018

JDMT

TAMILYN

Judgment-in favor of the plaintiff in the amount
of $18,060.00 s/Naftz 03/28/2018- recorded
instrument #21808962

Robert C Naftz

CSTS

TAMILYN

Case Status Changed: Closed

Robert C Naftz

HRSC ·

KERI

Hearing Scheduled (Motion 04/16/2018 03:30
PM) Plaintiffs motion for costs, fees, & interest

Robert C Naftz

CSTS

KERI

Case Status Changed: Closed pending clerk
action

Robert C Naftz

MOTN

TAMILYN

Robert C Naftz
Plaintiffs Motion for Litigation Costs,
Pre-Judgment Interest and Attorney Fees-by atty
James Ruchti

MEMO

TAMILYN

Verified Memorandum of Litigation Costs,
Robert C Naftz
Pre-Judgment Interest and Attorney Fees-by atty
James Ruchti

AFFO

TAMILYN

Affidavit of James D. Ruchti in Support of
Plaintiffs Motion for Litigation Costs,
Pre-Judgment Interest and Attorney Fees

HRSC

TAMILYN

Notice of Hearing-Hearing Scheduled (Hearing Robert
Scheduled 04/16/2018 03:30 PM)-by atty James
Ruchti

4/3/2018

HRVC

KERI

Hearing result for Motion scheduled on
04/16/2018 03:30 PM: Hearing Vacated
Plaintiffs motion for costs, fees, & interest (per
request of Shannon @ Ruchti & Beck Law
Offices)

Robert C Naftz

4/5/2018

APSC

OCANO

Appealed To The Supreme Court

Robert C Naftz

NOTC

OCANO

Notice of Appeal: J. Kahle Becker, Attorney for
Defendant, Thom Katsilometes

Robert C Nanz

OCANO

Filing: L4 - Appeal, Civil appeal or cross-appeal
to Supreme Court Paid by: J. Kahle Becker
Receipt number: 0011283 Dated: 4/6/2018
Amount: $129.00 (Check) For: Katsolometes,
Tom (defendant)

Robert C Naftz

NOTC

TAMILYN

Notice Vacating Hearing-by atty James Ruchti

Robert C Naftz

HRVC

TAMILYN

Hearing result for Hearing Scheduled scheduled
on 04/16/2018 03:30 PM: Hearing Vacated-by
atty James Ruchti

Robert C Naftz

4/13/2018

OBJT

TAMILYN

Defendant's Objection to Plaintiffs Mrmorandum Robert C Naftz
of Costs, Pre-Judgment lntereset and Attorney
Fees-thru atty Kahle Becker

4/16/2018

HRSC

KERI

Notice of Hearing-Hearing Scheduled (Motion
05/07/2018 04:30 PM) Plaintiff's motion for
costs, interest, & fees-by atty James Ruchti

3/30/2018

4/2/2018

4/6/2018

4/9/2018

c

Naftz

Robert C Naftz

c

Naftz

Robert C Naftz
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OCANO

Information only: Idaho Supreme Court received Robert C Naftz
Notice of Appeal - Transcripts Requested per
Notice of Appeal. Transcripts Due 5-21-18.
Clerk's Record due 6-25-18.

MOTN

TAMILYN

Motion for Stay of Execution-by defendant thru
atty Kahle Becker

BRFS

TAMILYN

Defendant's Brief in Support of Motion for Stay of Robert c Naftz
Execution

NOTC

TAMILYN

Notice of Hearing-motion to stay execution set
for 05/07/2018 @4:30pm-by atty Kehle Becker

MEMO

TAMILYN

Plaintiffs Memorandum in Opposition to
Robert C Naftz
Defendants' Motion for Stay of Execution-by atty
James Ruchti

BRFS

TAMILYN

Reply Breif in Support of Plaintiff's Motion for
Litigation Costs, Pre-Judgment Interest and
Attorney Fees-by atty James Ruchti

Robert C Naftz

AFFD

TAMILYN

Second Affidavit of James D. Ruchti in Support
of Plaintiffs Motion for Litigation Costs,
Pre-Judgment Interest and Attorney Fees

Robert C Naftz

CAMILLE

Miscellaneous Payment: Copies Paid by:
Katsilometes, Tom Receipt number: 0013947
Dated: 5/1/2018 Amount: $1 o.oo (Cash)

Robert C Naftz

Robert C Naftz

4/19/2018

4/20/2018

4/24/2018

Judge

User

5/1/2018

Robert C Naftz

Robert

c Naftz

5/7/2018

DCHH

KERI

Hearing result for Motion scheduled on
05/07/2018 04:30 PM: District Court Hearing
Held
Court Reporter: Stephanie Davis
Number of Transcript Pages for this hearing
estimated: less than 100 pages
Plaintiffs motion for costs, interest, & fees;
Defendant's motion for stay of execution

5/15/2018

MEOR

KERI

Minute Entry and Order; Defendant's motion for Robert C Naftz
stay of execution until the appeal to the Supreme
Court is completed was denied, Plaintiffs motion
for costs & Defendant's motion to strike plaintiff's
2nd affidavit were taken under advisement Isl J
Naftz 05/15/18

6/18/2018

DEOP

KERI

Memorandum Decision And Order; the plaintiff is Robert C Naftz
entitled to an award of costs and attorney fees in
addition to those awarded on 03/28/18, the total
judgment amount is $35,372.38 Isl J Naftz
06/18/18

JDMT

KERI

Amended Judgment; in favor of plaintiff against
the defendant for a total judgment of$35,372.38
/s/ J Naftz 06/18/18

Robert C Naftz

CSTS

KERI

Case Status Changed: Closed

Robert C Naftz

DEOP

KERI

AMENDED Memorandum Decision And Order
(corrected clerical error) Isl J Naftz 06/18/18

Robert C Naftz
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6/18/2018

JDMT

KERI

AMENDED Amended Judgment (corrected a
clerical error on the breakdown on prejudgment
interest) Isl J Naftz 06/18/18- recorded
instrument #21808958

6/20/2018

TRAN

OCANO

Transcript Filed: Notice of Transcript Lodged with Robert C Naftz
Court Records on 6-20-18 BY: S. Davis for the
following hearing: Motion for Summary Judgment
and Defendant's Dispositive motion held

Judge
Robert C Naftz

2-12-18.
.

6/27/2018

MISC

OCANO

Clerk's Record received in Court Records on

Robert C Naftz

6-27-18.
OCANO

Clerk's Record and Reporter's Transcripts mailed Robert C Naftz
to counsel on 6-27-18. Due in Supreme Court on
7-25-18. Emailed Cert. of Service to SC on

6-27-18.
7/2/2018

BNOC

CINDYBF

Bond Posted - Cash (Receipt 20759 Dated
7/212018 for 48106.44)

Robert C Naftz

7/5/2018

STIP

OCANO

Stipulation Regarding Objection to Record: J.
Kahle Becker, Attorney for Tom Katsilometes

Robert C Naftz

STIP

OCANO

Stipulation to Stay Execution Pending Appeal: J. Robert C Naftz
Kahle Becker, Attorney for Tom Katsilometes.

OROR

OCANO

Robert C Naftz
Order re: Additions to Record on Appeal:
Granted Signed Judge Naftz on 7-9-18. Emailed
copies to SC and Counsel on 7-11-18

ORDR

OCANO

Order Re: Staying Execution Pending Appeal:
Robert C Naftz
Granted Signed Judge Naftz on 7-9-18: Emailed
copies to SC and Counsel 7-11-18

7/9/2018
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James D. Ruchti (ISB # 6366)
Joel A. Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100
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ROBERT C. NAFTZ

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT,

\
/

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

W. MARCUS W. NYE, an individual,

)
CASE

)

;'

Plaintiff,

No.CA//1-· /{j)~:;;}-OL

)

)
vs.

ACTION FOR DECLARATORY
JUDGMENT

)

)
Fee Category: A~ J\
Fee: $221.00 ( XJl.

TOM KATSILOMETES; an individual, )

)
Defendant.

)

)

COMES NOW Plaintiff, by and through the undersigned counsel, and hereby files
this Action for Declaratory Judgment as follows.

I. PARTIES. JURISDICTION. AND VENUE
I.
~ '

('
'j

/,

At all relevant times herein, Plaintiff W. Marcus W. Nye (hereinaf_ter "Senator Nye")
resided in Pocatello, Bannock County, Idaho.

i

II.
At all relevant times herein, Defendant Tom Katsilometes purported to have resided
in Pocatello, Bannock County, Idaho.
ACTION FOR DECLARATORY JUDGMENT - PAGE

1
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()
Ill.

This is an action for declaratory judgment ordering Defendant to pay Senator Nye
the attorney fees awarded to Senator Nye by the Idaho Senate.
IV.

This Court has jurisdiction pursuant to Article V, Section 20, of the Idaho
Constitution, and Idaho Code§§ 1-705 and 10-1201.

V.
The amount Senator Nye seeks to recover against Defendant exceeds the minimum
jurisdictional limit of this Court.
VI.

Venue is proper in Bannock County. Idaho, pursuant to Idaho Code § 5-404.

II. GENERAL ALLEGATIONS
VII.

Plaintiff re pleads and incorporates all of the foregoing allegations of this Action for
Declaratory Judgment as more fully set forth herein.
VIII.

This is an action for declaratory judgment ordering Defendant to pay Senator Nye
the attorney fees awarded by the Idaho Senate to Senator Nye and against Defendant.
IX.

Defendant lost his bid for election to the Idaho Senate seat for District 29 on
November 8, 2016, when Senator Nye was elected by the voters of District 29 to that seat.

ACTION FOR DECLARATORY JUDGMENT - PAGE 2
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(~)
X.
Defendant filed a Notice of Contest of Election with the Idaho Senate on November
28, 2016 and filed a Verified Complaint for Contest of Election with the Idaho Senate on
December 5, 2016 pursuant to Idaho Code§§ 34-2101 through 34-2121. The President
Pro Tempore of the Idaho Senate issued the Procedural Order for Contest of Election
dated December 12, 2016, which is attached hereto as Exhibit A.
XI.
After holding a hearing on the matter, the Idaho Senate ruled against Defendant in
his Contest of Election and upheld the election of Senator Nye. The Senate Journals of
the Idaho Legislature for the Sixteenth Legislative Day and Seventeenth Legislative Day
are attached hereto as Exhibits B and C, respectively.
XII.
The Idaho Senate ordered Defendant to pay Senator Nye witness fees and costs
of discovery as follows: that the $500.00 bond posted by Defendant be paid to Senator
Nye and that Defendant pay Senator Nye $1,211.84 in additional costs.
XIII.
Under its authority pursuant to Article Ill, Section 9, of the Idaho Constitution, and
after concluding Defendant's Contest of Election was brought and pursued frivolously,
unreasonably, and without factual or legal foundation, the Idaho Senate ordered Defendant
to pay Senator Nye his reasonable attorney fees in the amount of $18,060.00.

ACTION FOR DECLARATORY JUDGMENT - PAGE

3
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XIV.
Prior to the filing of this Action for Declaratory Judgment, Senator Nye collected the
$500.00 bond posted by Defendant, and Defendant paid to Senator Nye the amount of
$1,211.84 in additional costs.

xv.
Defendant has failed to pay the attorn~y fees the Idaho Senate ordered him to pay
Senator Nye.
FIRST CAUSE OF ACTION
(Declaratory Judgment)

XVI.
Plaintiff repleads and incorporates all of the foregoing allegations of this Action for
Declaratory Judgment as more fully set forth herein.

XVII.
An actual controversy exists between Senator Nye and Defendant due to
Defendant's refusal to pay the attorney fees ordered by the Idaho Senate.
XVIII.
This is a proper matter to be determined by declaratory judgment pursuant to Idaho
Code§§ 10-1201 through-10-1217 and I.R.C.P. 57.
XIX.
Senator Nye requests that this Court enter a judgment ordering Defendant to pay
Senator Nye the attorney fees ordered by the Idaho Senate.

ACTION FOR DECLARATORY JUDGMENT - PAGE 4
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()
xx.
Pursuant to I.R.C.P. 57, Senator Nye requests that this Court conduct a speedy
hearing within forty-five (45) days of filing this Action for Declaratory Judgment.

Ill. ATTORNEY FEES, COSTS, AND INTEREST
XXI.
Plaintiff repleads and incorporates all of the foregoing allegations of this Action for

Declaratory Judgment as more fully set forth herein.
XXII.
Senator Nye has been required to employ the services of Ruchti & Beck Law Offices
and is entitled to recover reasonable attorney fees and litigation costs pursuant to Article
111, Section 9, of the Idaho Constitution; Idaho Code§ 12-121; other Idaho law; and the
Idaho Rules of Civil Procedure.

XXIII.
Senator Nye is entitled to pre-judgment interest pursuant to Idaho Code§ 28-22104.
WHEREFORE, Senator Nye prays for judgment against Defendant as follows:

1.

For declaratory judgment ordering Defendant to pay Senator Nye the
unpaid attorney fees awarded to him by the Idaho Senate after ruling
against Defendant in Defendant's Contest of Election;

2.

For pre-judgment interest pursuant to Idaho Code§ 28-22-104 on the
attorney fees Defendant has failed to pay Senator Nye from the date the
Idaho Senate awarded such attorney fees;

ACTION FOR DECLARATORY JUDGMENT- PAGE

5

[S:\1854-002 NyeM\Comptaint - DEC ACTION.wpd]
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3.

For costs and attorney fees pursuant to Article Ill, Section 9, of the Idaho
Constitution; Idaho Code § 12-121 ; other Idaho law; and the Idaho Rules
of Civil Procedure; and

4.

For such, o~and further relief as the Court deems just and equitable.

DATED this

~{i

day of April, 2017.

Attorneys for Plaintiff

ACTION FOR DECLARATORY JUDGMENT - PAGE

6
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IN THE SENATE OF THE STATE OF IDAHO

In the Matter of the Contest of Election of:
W. Marcus W. Nye (a/k/a: "Mark" Nye) (sic)

Procedural Order for Contest of Election

NOTICE IS HEREBY GIVEN to the contesting elector, Tom Katsilometes (herein CONTESTANT) and W. Marcus
W. Nye (a/k/a: "Mark" Nye) (sic) (herein INCUMBENT)" and (collectively herein PARTIES). This procedural order is
regarding CONTESTANT's Notice of Contest of Elections (herein Contest), dated November 27, 20i6, and filed
with the Office of the Secretary of the Senate on November 28, 2016. The following procedures will apply to the
Parties in this Contest.
1.

Any proof of the Parties' legal arguments, including oral examinations, production of papers, and

examination of poll books and ballots _(herein Record) that either CONTESTANT or INCUMBENT desires the
Senate to consider in adjudication of the Contest must be completed on or before December 29, 2016.
CONTESTANT and INCUM BENT's Record must be submitted to the Office of the Secretary of State no later than
5:00 p.m. on December 30, 2016. Any Record or evidence from the CONTESTANT or INCUMBENT not provided
to the Office of the Secretary of State by December 30, 2016, will not be considered by the Senate.
2.

The Parties must file a memorandum (herein Memorandum) that outlines their claims, defenses, legal

authority, legislative precedent, proposed form of relief, and a description of witness fees and discovery costs
that they incurred. The Memorandum must be filed with the Office of the Secretary of State no later than 5:00

.

.

p.m. on January 4, 2016. However, INCUMBENT is not required to file a responsive pleading to the Contest.
3.

Any Party may file a responsive men:Jorandum (herein Responsive Memorandum). If a Party chooses to

file a Responsive Memorandum, it must be filed with the Office of the Secretary of State no later than 5:00 p.m.
on January 9, 2016.
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4.

All Record, Memorandum, and Responsive Memorandum must be served on the other Party•.

5. The Parties must work in good faith to resolve disputes in developing their individual Record. If an
unresolved discovery or Record dispute continues, and on motion duly made, the President Pro Tempore or his
designee the Senate Majority Leader may rule on the dispute. Considering the limited amount of time for the
CONTESTANT and INCUMBENT to develop their Record as provided by law and this Order, the Parties should
seek to resolve their own discovery or Record disputes and not rely on a ruling by the President Pro Tempore or
his designee the Senate Majority Leader. Neither of the Parties will be granted any additional tiine beyond
December 29, 2016, to develop their Record.
6.

If the Idaho State Senate· refers the Contest of Election to a Standing or Special Committee, the following

procedure, subject to the discretion of the Committee's chairman, will be followed:
a.

Each Party may have counsel present at the Committee meeting(s). Each Party will be allowed a

total of twenty (20) minutes to argue their position to the Committee. No rebuttal or surrebuttal will be
allowed. Pursuant to I.C. §- 34-2106, only the named points in the Notice of Contest of Elections, dated
November 27, 2016, and the defenses to the named points may be argued. b.

During either Party's argument, Committee members will be allowed to ask questions. Within

the discretion of the Committee Chair, if the question-and-answer exchange impairs a Party's ability to
argue their position to the Committee within their allowed twenty (20) minutes, the Committee Chairman
may grant limited additional time to a Party.
c.

No additional testimony-or Record may be presented, taken, or allowed by the Parties beyond

the Record submitted to the Office of the Secretary of State on or before December 30, 2016.
d.

The Committee may send for and receive persons, papers, and records, whether written and/or

oral, including from the· Office of the Attorney General, other State Elected Officers, State officials, County
Elected Officers, County officials, or other witnesses that the Committee determines will reasonably assist

2
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the Committee in the performance of its constitutional duty as a "judge of the election, qualifications and
returns of its own members." Article Ill§ 9.
e.

Neither CONTESTANT nor INCUMBENT may examine or cross-examine any witness that testifies

before the Committee. All examination will be performed by Committee members.

f.
7.

In all other respects, the Committee shall be governed by the rules of the Senate.

Neither CONTESTANT nor INCUMBENT shall participate in

ex parte communication with any Idaho State

Senator regarding the merits of this election contest.
8.

Service of all Record, Memorandum, Responsive Memorandum, motions, or objections must be made

on the other Party as provided in ld.R.Civ.P. S(b), excepting subpart S{b)(2)(D). The Parties must also provide a
proof of service as provided by ld.R.Civ.P. S(e). The Parties must work in good faith to ensure reasonable and _
timely service, consid~ringthe limited time periods•

•
9.

This Procedural Order is intended to assist the Parties in the development of their individual Record or

Records and to prepare their arguments to the Committee. Nothing in this Procedural Order limits or restricts
the Senate in the performance of its duties as the judge of the election, qualifications and returns of its own
members.

DATED: DECEMBER 12, 2016

.·...

.~----~-·· . . ·..

:_: .. ·

:_··_·-:_,_
.

. .-_.

;

.

BRENT HILL
PRESIDENT PRO TEMPORE
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contents be returned to the Senate and its Presiding Officer as
required and provided by law.

OF THE

SIDDOWAY, Chairman

IDAHO LEGISLATURE
FIRST REGULAR SESSION
SIXTY-FOURTH LEGISLATURE

The contents of the sealed box in the Contest of Election was
referred to the Tenth Order of Business, Motions and Resolutions,
and ordered held at the Secretary's desk for one legislative day,
The sealed box was ordered held in the Office of the Secretaiy of
the Senate for one· Jegislative day.
January 24, 2017 _

SIXTEENTH LEGISLATIVE DAY
TUESDAY, JANUARY 24, 2017
Senate Chamber
President Pro Tempore Hill called the Senate to order at
11:30 a.m.
Roll call showed all members present.

The STATE AFFAIRS committee reports it has had under
consideration the assessment of witness fees and costs · of
discovery in ihe Contest of Election filed by Tom Katsilometes,
and the Senate having upheld .the election, recommends that
the Senate assess the following costs against contestant: (1) the
$500 bond posted by contestant, pursuant to Idaho Code Section
34-2120(a), which the Secretary of State shall pay to the order of
incumbent; (2) the sum of $1,211.84 in additional costs, pursuant
to Idaho Code Section 34-2120(b); and (3). the contestant is
orclered to pay the incumbent the same.
SIDDOWAY, Chairman

Prayer was offered by Chaplain Keith Buhler.
The Pledge of Allegiance was led by Kit Bush, Page.
The Senate advanced to the Third Order of Business.

The assessment of witness fees and costs of discovery was
referred to the Tenth Order of Business, Motions and Resolutions,
and ordered held at the Secretary's desk for one legislative day.
January 24, 2017

Reading and Correction of the Journal
The JUDICIARY AND RULES Committee reports that the
Senate Journal of the proceedings of January 23, 2017, was read
and approved as corrected.
LODGE, Chairman
There being no objection, the report was adopted and ordered
filed in the office of the Secretary of the Senate.
On request by Senator Davis, granted by unanimous censent,
the Senate advanced to the Sixth Order of Business.

The STATE AFFAIRS committee reports it has had under
consideration the assessment of attorney's fees in the Contest of
Election filed by Tom Katsilometes, and the Senate having upheld
the election, recommends that the Senate make a detennination
through its authority under Article III, Section 9 of the Idaho
Constitution, that: (1) it has abiding belief that the Contest of
Election was brmight and pursued frivolously, unreasonably,
and without factual or legal foundation; (2) an assessment for
attorney's fees is found to be reasonable and appropriate in
the circumstances in the amount of $18,060.00 as against the
contestant; and (3) the contestant is ordered to pay incumbent
the same.
SIDDOWAY, Chairman

Reports of Standing Committees

January 24, 2017
The STATE AFFAIRS Committee reports it has had under
consideration the Gubernatorial appointments listed below and
the Committee recommends that said appointments be confirmed
by the Senate:
Chris Jensen as the Administrator of the Division of Building
Safety, term to continue at the pleasure of the Governor.
Paul Kjellander to the Public Utilities Commission, term to
expire January 10, 2023.
SIDDOWAY, Chairman
The Gubernatorial appointments were referred to the Tenth
Order of Business, Motions and Resolutions, and ordered held at
the Secretary's desk for one legislative day.
January 24, 2017
The STATE AFFAIRS committee reports that it has had
under consideration the contents of the sealed box in the Contest
of Election filed by Tom Katsilometes and the decision of the
contest being determined, the committee recommends all of its

The assessment of attorney's fees was referred to the Tenth
Order of Business, Motions and Resolutions, and ordered held at
the Secretary's desk for one legislative day.
·

On request by Senator Davis, granted by unanimous consent,
the Senate advanced to the Eleventh Order of Business.
Introduction, First Reading, and Reference of Bills,
House Petitions, Resolutions, and Memorials
S 1020

BY FINANCE COMMITTEE
AN ACT"
APPROPRIATING ADDITIONAL MONEYS TO THE
SECRETARY OF STATE FOR FISCAL YEAR 2017;
AUTHORIZING ADDITIONAL FULL-TIME EQUIVALENT
POSITIONS; AND DECLARING AN EMERGENCY.
S 1021

BY FINANCE COMMITTEE
AN ACT
RELATING TO THE APPROPRIATION TO THE PUBLIC
DEFENSE COMMISSION FOR FISCAL YEAR 2017;
APPROPRIATING ADDITIONAL MONEYS TO THE
17 of 334
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PUBLIC DEFENSE COMMISSION FOR FISCAL YEAR
2017; REDUCING THE APPROPRIATION TO THE PUBLIC
DEFENSE COMMISSION FOR FISCAL YEAR 2017; AND
DECLARING AN EMERGENCY.
S 1022

BY FINANCE COMMITTEE
AN ACT
APPROPRIATING ADDITIONAL MONEYS TO THE
DIVISION OF VOCATIONAL REHABILITATION FOR
FISCAL YEAR 2017; AND DECLARING AN EMERGENCY.

S 1023
BY JUDICIARY AND RULES COMMITTEE
AN ACT
RELATING TO FUNERAL PROCESSIONS; AMENDING
SECTION 49-2706, IDAHO CODE; TO REVISE PENALTIES
FOR CERTAIN VIOLATIONS.
S 1024

BY JUDICIARY AND RULES COMMITTEE
AN ACT
RELATING TO THE CHILD PROTECTIVE ACT;
AMENDING SECTION 16-1602, IDAHO CODE, TO
REVISE A DEFINITION AND TO MAKE TECHNICAL
CORRECTIONS.
S 1025

BY JUDICIARY AND RULES COMMITTEE
AN ACT
RELATING TO ADMINISTRATIVE JUDGES; AMENDING
SECTION 1-907, IDAHO CODE, TO REMOVE A CERTAIN
POWER OF AN ADMINISTRATIVE JUDGE AND TO MAKE
TECHNICAL CORRECTlONS.

S 1026
BY JUDICIARY AND RULES COMMITTEE
AN ACT
RELATING TO CRIMINAL PROCEDURE; AMENDING
SECTION 19-2604, lDAHO CODE, TO REVISE A
PROVISION REGARDING WHO MAY APPLY FOR RELIEF.
S 1027
BY RESOURCES AND ENVIRONMENT COMMITTEE
AN ACT
RELATING TO FISH AND GAME; AMENDING SECTION
36-202, lDAHO CODE, TO REVISE A DEFINITION AND
TO MAKE A TECHNICAL CORRECTION; AMENDING
SECTION 36-404, IDAHO CODE, TO REVISE A CLASS
6 LICENSE PROVISION; AMENDING SECTION 36-406,
IDAHO CODE, TO CLARIFY THAT CERTAIN BEAR TAGS
ARE BLACK BEAR TAGS AND TO MAKE CODIFlER'S
CORRECTIONS; AMENDING SECTION 36-409, IDAHO
CODE, TO REVISE PROVISIONS REGARDING GAME
TAGS, TO PROVIDE FOR CERTAIN GRIZZLY BEAR TAGS
AND DISABLED AMERICAN VETERAN GAME TAGS, TO
CLARIFY THAT CERTAIN BEAR PERMITS ARE BLACK
BEAR PERMITS, TO REMOVE CERTAIN PROVISIONS
REGARDING DISABLED AMERICAN VETERAN GAME
TAGS, TO PROVIDE A CODE REFERENCE AND TO MAKE
TECHNICAL CORRECTIONS; AMENDING SECTION
36-601, IDAHO CODE, TO REQUIRE TAXIDERMIST AND
FUR BUYER'S LICENSES FOR THOSE THAT ENGAGE IN
THE BUSINESS OF BUYING CERTAIN SKINS AND PARTS
OF SPECIFIED ANIMALS AND TO MAKE A TECHNICAL
CORRECTION; AMENDING SECTION 36-603, IDAHO

January 24, 2017]

CODE, TO REQUIRE THE RETENTION OF RECORDS FOR
THOSE WHO PURCHASE CERTAIN SKINS AND PARTS
OF SPECIFIED ANIMALS AND TO MAKE A TECHNICAL
CORRECTION; AMENDING SECTION 36s1!07, IDAHO
CODE, TO REVISE REPORTING REQUIREMENTS
REGARDING THE TAKING OF CERTAIN WOLVES,
TO PROVIDE FOR THE CONTROL OF DEPREDATION
OF GRIZZLY BEAR AND TO MAKE TECHNICAL
CORRECTIONS; AMENDING SECTION 36-1202, IDAHO
CODE, TO PROVIDE AN EXCEPTION FOR GRIZZLY BEAR
IN THE PROHIBITION OF WASTE AND DESTRUCTION OF
WILDLIFE; AND AMENDING SECTION 36-1404, IDAHO
CODE, TO PROVIDE FOR REIMBURSEMENT TO THE
STATE FOR GRIZZLY BEAR KILLED, POSSESSED OR
WASTED AND Tb MAKE A TECHNICAL CORRECTION.

S 1028
BY RESOURCES AND ENVIRONMENT COMMITTEE
AN ACT
RELATING TO THE IDAHO UNDERGROUND STORAGE
TANK ACT; AMENDING CHAPTER 88, TITLE 39,
IDAHO CODE,· BY THE ADDITION OF A NEW SECTION
39-8813, IDAHO CODE, TO PROVIDE FOR THE IDAHO
UNDERGROUND STORAGE TANK PROGRAM FUND.

S 1020, S 1021, S 1022, S 1023, S 1024, S 1025, S 1026,
S 1027, and S 1028 were introduced, read the first time at length,
and referred to the Judiciary and Rules Committee for printing.
The Senate advanced to the Twelfth Order of Business.

Second Reading of Bills
S 1010, by Finance Committee, was read the second time at
length and filed for third reading.
On request by Senator Davis, granted by unanimous consent,
the Senate advanced to the Fifteenth Order of Business.

Miscellaneous Business
On motion by Senator Davis, seconded by Senator Stennett,
by voice vote, the Senate adjourned at 11:52 a.m. until lhe hour
of 11 a.m., Wednesday, January 25, 2017.
BRENT HILL, President Pro Tempore
Attest: JENNIFER NOVAK, Secretary
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Gregory J. Schade to the State Building Authority, term to
expire January 1, 2022.
Mark William Lliteras to the Idaho Energy Resources
Authority, term to expire fone 30, 2021.
SIDDOWAY, Chainnan
The Gubernatorial appointments were referred to the Tenth
Order of Business, Motions and Resolutions, and ordered held at
the Secretary's desk for one legislative day.
On request by Senator Davis, granted by unanimous consent,
the Senate advanced to the Ninth Order of Business.

Messages from the House
January 24, 2017

Senate Chamber
Dear Mr. President:
President Little called the Senate to order at 11 a.m.
Roll call showed all members present except Senators
Anthon and Nonini, absent and formally excused by the Chair;
and Senator Keough, absent and excused.
Prayer was offered by Chaplain Keith Buhler.
The. Pledge of Allegiance was led by Tess Jensen, Page.
The Senate advanced to the Third Order of Business.

Reading and Correction of the Journal
The JUDICIARY AND RULES Committee reports that the
Senate Journal of the proceedings of January 24, 2017, was read
and approved as corrected.
LODGE, Chairman
There being no objection, the report was adopted and ordered
filed in the office of the Secretary of the Senate.
On request by Senator Davis, granted by unanimous consent,
the Senate advanced to the Sixth Order of Business.

Reports of Standing Committees

I transmit herewith H 16, which has passed the House.
MAULIN, Chief Clerk

H 16 was filed for first reading.
The Senate advanced to the Tenth Order of Business.

Motions and Resolutions
The President announced that the State Affairs Committee
report relative to the Gubernatorial appointment of Chris Jensen
was before·the Senate for final consideration, the question being,
"Shall the report be adopted?"
by
Senator
Bair,
seconded
by
On
motion
Senator Buckner-Webb, the Gubernatorial appointment of Chris
Jensen as the Administrator of the Division of Building Safety
was confirmed by voice vote.
The President declared the report adopted and directed the
Secretary of the Senate to prepare a letter of the Gubernatorial
appointment confirmation for his signature, attested to by the
Secretary, to be transmitted to the Governor infonning him of
the action of the Senate.

January 25, 2017
The JUDICIARY AND RULES Committee reports that
S 1020, S 1021, S 1022, S 1023, S 1024, S 1025, S 1026, S 1027,
and S 1028 have been correctly printed.
LODGE, Chairman

S 1020, S 1021, and S 1022 were referred to the Finance

Committee. - - -

---

S 1023, S 1024, S 1025, and S 1026 were referred to the
Judiciary and Rules Committee.

---

S 1027 and S 1028 were referred to the Resources and
Environment Committee.
January 25, 2017
The STATE AFFAIRS Committee reports it has had under
consideration the Gubernatorial appointments listed below and
the Committee recommends that said appointments be confirmed
by the Senate:
E. Robert (Bob) Mooney to the Idaho Energy Resources
Authority, term to expire July 1, 202 l.

Senator· Keough was recorded present at this order of
business.
The President announced that the State Affairs Committee
report relative to the Gubernatorial reappointment of Paul
Kjellander was before the Senate for final consideration, the
question being, "Shall thi: report be adopted?"
On motion by Senator Martin, seconded by Senator Stennett,
the Gubernatorial reappointment of Paul Kjellander as a member
of the Public Utilities Commission was confirmed by voice vote.
The President declared the report adopted and directed the
Secretary of the Senate to prepare a letter of the Gubernatorial
appointment confirmation for his signature, attested to by the
Secretary, to be transmitted to the Governor infonning him of
the action of the Senate.
The President announced that the State Affairs Committee
report relative to the contents of the sealed box in the Contest
of Election was before the Senate for final consideration, the
question being, "Shall the report be adopted?"
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Pursuant to Senate Rule 39(H), President Pro Tempore Hill
and Senators Davis, Lakey, Martin, and Winder disclosed a
possible conflict of interest under applicable law.

TRANSPORTATION FUND GRANT PROGRAM, TO
REMOVE REFERENCE TO A VOUCHER SYSTEM AND TO
MAKE A TECHNICAL CORRECTION.

On motion by Senator Davis, seconded by Senator Stennett,
the delivery of the contents in the sealed box to the Secretary of
State was adopted by voice vote.

S 1029, S 1030, and S 1031 were introduced, read the first
time at length, and referred to the Judiciary and Rules Committee
for printing.

The President declared the report adopted and ordered filed in
the office of the Secretary of the Senate, and directed his designee
to deliver the box to the Secretary of State for the preservation
thereof.

H 16, by Appropriations Committee, was introduced, read
the first time at length, and referred to the Finance Committee.

The President announced that the State Affairs Committee
report relative to the Contest of Election and the assessment of
witness fees and costs of discovery was before the Senate for final
consideration, the question being, "Shall the report be adopted?"
On motion by Senator Siddoway, seconded by Senator
Stennett, the report of the assessment of witness fees and costs
of discovery was adopted by voice vote.
The President declared the report adopted and ordered filed
in the office of the Secretary of the Senate.
The President announced that the State Affairs Committee
report relative to the Contest of Election and the assessment of
attorney's fees was before the Senate for final consideration, the
question being, "Shall the report be adopted?"
On motion by Senator Siddoway, seconded by Senator
Stennett, the report of the assessment of attorney's fees was
adopted by voice vote.
The President_ declared the report adopted and ordered filed
in the office of the Secretary of the Senate.

On request by Senator Davis, granted by unanimous consent,
the Senate advanced to the Thirteenth Order of Business.

Third Reading of Bills
S 1010 was read .the third time at length, section by section,
and placed before the Senate for final consideration. Senator Bair
arose as sponsor of the bill and opened the debate. The question
being, "Shall the bill pass?"
Roll call resulted as follows:
AYES-Agenbroad, Bair, Bayer, Brackett, Burgoyne,
Crabtree, Davis, Den Hartog, Guthrie, Hagedorn, Harris, Heider,
Hill, Johnson, Keough, Lakey, Lee, Lodge, Martin, Mortimer,
Nye, Patrick, Rice, Souza, Stennett, Thayn, Ward-Engelking.
Total - 27.
·
NAYS-Foreman, Siddoway, Vick. Total - 3.
Absent and excused-Anthon,
Nonini, Winder. Total - 5.

Buckner-Webb, Jordan,

total - 35.

The Senate advanced to the Eleventh Order of Business.

Whereupon the President declared S 1010 passed, title was
approved, and the bill ordered transmitted to the House.

Introduction, First Reading, and Reference of Bills,
House Petitions, Resolutions, and Memorials

On request by Senator Davis, granted by unanimous consent,
the Senate advanced to the Fifteenth Order of Business.

S 1029
BY EDUCATION COMMITTEE
AN ACT
RELATING TO EDUCATION; AMENDING SECTION
33-5104, IDAHO CODE, TO PROVIDE FOR SCHOOL
COUNSELING SERVICES REGARDING THE GRANTING
OF CAREER TECHNICAL CREDITS; AND AMENDING
SECTION 33-5109, IDAHO CODE, TO AUTHORIZE A
SCHOOL DISTRICT TO GRANT CREDIT FOR CAREER
TECHNICAL COURSES.

Miscellaneous Business
On motion by Senator Davis, seconded by Senator Stennett,
by voice vote, the Senate adjourned at 12:04 p.m. \Inti! the hour
of 11:30 a.m., Thursday, January 26, 2017.
BRAD LITTLE, President
Attest: JENNIFER NOVAK, Secretary

S 1030
BY EDUCATION COMMITTEE
AN ACT
RELATING TO DUAL ENROLLMENT; AMENDING
SECTION 33-203, IDAHO CODE, TO PROVIDE FOR THE
DUAL ENROLLMENT OF A STUDENT IN A PUBLIC
CHARTER SCHOOL, TO PROVIDE FOR RELATED
PROCEDURES, LIMITATIONS AND CLARIFICATIONS
AND TO MAKE TECHNICAL CORRECTIONS.

S 1031
BY STATE AFFAIRS COMMITTEE
AN ACT
RELATING TO VETERANS; AMENDING SECTION 65-208,
IDAHO CODE, TO PROVIDE FOR THE VETERANS
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James D. Ruchti (ISB # 6366)
Joel A Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT,
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,

)

)
Plaintiff,

)

)
vs.

cAsE No.

0tl·-J1~ , wa~c
SUMMONS

)

)
TOM KATSILOMETES, an individual, )

)
Defendant.

)

)

NOTICE: YOU HAVE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF(S). THE
COURT MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER NOTICE
UNLESS YOU RESPOND WITHIN 20 DAYS. READ THE INFORMATION BELOW.

TO:

TOM KATSILOMETES

You are hereby notified that in order to defend this lawsuit, an appropriate written
response must be filed with the above designated court within 20 days after service of this
Summons on you. If you fail to so respond the court may enter judgment against you as
demanded by the plaintiff(s) in the Complaint.
A copy of the Complaint is served with this Summons. If you wish to seek the
advice of or representation by an attorney in this matter, you should do so promptly so that
your written response, if any, may be filed in time and other legal rights protected.
An appropriate written response requires compliance with Rule 10(a}(1} and other
Idaho Rules of Civil Procedure and shall also include:
1.
SUMMONS - PAGE

The title and number of this case.
1

[S:\1854-002 NyeM\Summons.wpd]
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2.

If your response is an Answer to the Complaint, it must contain admissions
or denials of the separate allegations of the Complaint and other defenses
you may claim.

3.

Your signature, mailing address and telephone number, or the signature,
mailing address and telephone number of your attorney.

4.

Proof of mailing or delivery of a copy of your response to plaintiff's attorney,
as designated above.

To determine whether you must pay a filing fee with your response, contact the
Clerk of the above-named court.
DATED this

d1_ day of April, 2017.
CLERK OF THE COURT
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-> Bannock County Civil Court 2082367013 Pg 2/4

~~~
J. Kahle Becker, ISB # 7408
223 N. Sixth Street, #325
Boise, ID 83 702
Phone: (208) 345-5183
Fax.: (208} 906-8663
K!lh,le@KableBeckerLaw.com
Attorney for Defendant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT Ot"
THE STATH. OF IDAHO, IN AND '1'0R THE COUNTY OF BANNOCK

W. MARCUS NYE, an individual

)

) Case No. CV 17 1622-OC
Plaintiff,

)
)

) ACCEPTANCE OF SERVICE

vs.

)
TOM KATS[LOMETES,
an individual

Detendant.

)
)
)
)
)

COMES NOW, J. Kahle Becker, attorney for Defendant Tom Katsilometes, and

represents to the Court as follows:
1.

Pursuant to Rule 4(d)(1 )(C) of the Idaho Rules of Civil Procedure, I have

been authorized to accept service of the Summons and Action for Declaratory
Judgment on behalf of the above-named Defendant.

I hereby request all further

pleadings, motions, orders, and other papers fifed in connection with this; action be sent

to my attention.
2.

I hereby acknowledge that on the day of my signature below, I received

copies of the Summons and the Action for Declaratory Judgment and accepted service
of the same on behalf of the above-named Defendant.
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3.

Furthermore, due to the novel legal issues present in this case (i.e. th~:!-

breadth of the Senate's statutory and constitutional authority during and following a

contest of election), I hereby request a status conference be held prior to the issuance
of any order, scheduling or otheiwise.

I have spoken with Plaintiff's counsel and he

concurs in this request. Counsel for Plaintiff and Defendant would like to discuss thE3
prospect of eliminating discovery as well as the presentation of this dispute via mutua1I
omnibus dispositive motions and affidavits in support thereof.

Neither Plaintiff nor

Defendant envision a trial being held herein as there is little factual dispute of what
occurred in the public portion of the subject Senate election contest proceedings.

DATED this 9th day of May, 2017.

ACCt:PTANCE DI<" SF;RVICF.- PAm: l
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CERTlftCATE OF SER.VICE

The undersigned hereby certifies that on this 9th day of May 2017, a true and correct copy
of the foregoing ACCEPTANCE OF SERVICE was served upon opposing counsel as follows:

James Ruchti,
Ruchti & Beck Law Offices,
1950 E. Clark St. Ste. 200
Pocatello, Idaho 83201

_ _ US Mail
_ _ Personal Delivery

X

Facsimile/Email/I-Court

s/ J, Kahle Becker
J. KAHLE BRCKBR

Attorney for Defendant

ACCEPTANCE OF SERVICE-PAO& 3
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James D. Ruchti (ISB # 6366)
Joel A. Beck {ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT,
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,

)

)
Plaintiff,
vs.

CASE NO. CV-17-1622-OC

)

)

NOTICE OF STATUS CONFERENCE

)

(IN PERSON AND TELEPHONIC)

)
TOM KATSILOMETES, an individual, )

)
Defendant.

)

)
PLEASE TAKE NOTICE that a status conference has been scheduled in this matter
before Judge Naftz of the above-entitled Court on Monday, May 22, 2017 at 2:00 p.m.
Plaintiff's counsel, James D. Ruchti, will appear in person. Defendant's counsel, J. Kahle
Becker, will appear telephonically. At the time of the status conference, the Court will call
Mr. Becker at 208-345-5183.
DATED this 101h day of May, 2017.

NOTICE OF STATUS CONFERENCE- PAGE 1
[S:\1854-002 NyeM\Notice of Status Conference.wpd]
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 10th day of May, 2017, I served a true and correct
copy of the above and foregoing document to the following person:

J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

[xx
[ ]
[ ]
[xx

] U.S. Mail, Postage Prepaid
Hand Delivery
Overnight Mail
] Facsimile:

NOTICE OF STATUS CONFERENCE - PAGE 2
[S:\1854-002 NyeM\Notice of Status Conference.wpd]
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J. Kahle Becker, ISB # 740S
223 N. Sixth Street, #325

Boise. ID 83702
Phone: (208) 34.S-5183
Fax: (208) 906-8663
Kahle@KahleBeckerLaw,com

Allomey for Defendant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTR CT OF
THE STATE OF IDAHO, IN AND FORTHE COUNTY OF BANNOCK
W. MARCUS NYE, an individual

Plaintiff,
vs.

TOM KA '{SJLOMETES,
~

individual .·
, Defendant

)
) Case No. CV 17 1622-0C

)
)
) NOTICE OF APPEARANCE
)
)
)
)
)

)

TO:

THE CLERK OF DISTRICT COURT AND COUNSEL OF RECORD
YOU A.RE HEREBY NOTIFIED that, J. KAHLE BECKER, Attorney at Law. hereby

enters his fonnal appearance herein as counsel for the Defendant Tom Katsiiomctes. Counsel
reqLJ.ests that a copy Mall further pleadings or papers flied herein be sent to him at the above
address, as attorney of record for Defendant.

DATED thfa 16th day of May, 2017_
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CERTIFICATE QF SERVICE
The undersigned hereby certifies that on this 161h day of May 2017, .a true and correct

copy of the foregoing NOTICE OF APPEARANCE was served upon opposing counsel as

follows:
James Ruchti,
Ruchti & Beck Law Otltces1

1950 E. Clark St. Ste. 200
Pocatello, Idaho 83201

==

US Mail

Personal Delivery
X Facsimile/BmaiVI-Court

s/ J. Kahle Becker'
J. KAHLE BECKER

Attorney for Defendant

NOTICE OF APPEARANCE- PAGE Z
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK

w. MARCUS w NYE

I

Plaintiff,

Case No:CV-2017-0001622-OC

vs.

MINUTE ENTRY & ORDER

TOM KATSOLOMETES,
Defendant.
THE PARTIES came before the Court on the 22nd day of May, 2017 for a status
conference. James Ruchti appeared in person on behalf of the Plaintiff. J. Kahle Becker
appeared telephonically on behalf of the Defendant.
The parties outlined the status of the above entitled matter and requested to set this
matter for another status conference. Therefore,
IT IS HEREBY ORDERED that a TELEPHONIC STATUS CONFERENCE be and
the same is hereby set for MONDAY, AUGUST 7, 2017 AT THE HOUR OF 2:00 P.M.
Counsel for the Plaintiff will appear in person. The Court will call Defense counsel at 208345-5183 on the date and at the time set forth hereinabove.
IT IS FURTHER ORDERED that counsel for the Defendant shall file an answer to
the complaint filed with the Court on April 27, 2017 no later than Friday, June 30, 2017 by
5:00 p.m.
DATED this

~3

day of May, 2017.

ROBERT C NAFTZ
District Judge
Case No.: CV-2017-0001622-OC
MINUTE ENTRY & ORDER
Page 1 of 2
30 of 334
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CERTIFICATE OF SERVICE

1:J,

I HEREBY CERTIFY that on the
day of May, 2017, I served a true and
correct copy of the foregoing document upon each of the following individuals in the
manner indicated.

James D Ruchti
Ruchti & Beck Law Offices
Oakley Building, 1950 E Clark St, Ste 200
Pocatello, ID 83201

J. Kahle Becker
223 N. 6th St. #325
Boise, ID 83702

□ U.S. Mail

IZI E-Mail: james@idaholaw.us

D Hand Deliver
□ Fax:

□ U.S. Mail

IZI E-Mail:kahle@kahlebeckerlaw.com

D Hand Deliver
□ Fax:

Robert Poleki
CLERK OF THE COURT

VnAA' Dlli,

By:. _ _~~..__
_ __,~......;...___.o:.-+----Deputy Clerk

Case No.: CV-2017-0001622-OC
MINUTE ENTRY & ORDER
Page 2 of 2
31 of 334
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J. Kahle Becker, ISB # 7408
223 N. Sixth Street, f/325
Boise, ID 83702
Phone: (208) 345-5183
Fax: (208) 906-8663
Kahle@KahleBeckerLaw.com

Attorney for Defendant
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual

)

) Case No. CV 17 1622-OC
Plaintitl;

vs.

)
)

) ANSWER TO ACTION FOR

) DECLARATORYJUDGMENT
TOM KA TSILOMETES,
an individual

Defendant.

)
)
)
)
)

COMES NOW, Defendant, Tom Ka.tsilometes, by and through his counsel of record, J.
Kahle Becker, and files his Answer to Plaintiff Nye•s Action fo.-- Declaratory Judgment as
follows:
1.

Defet'ldant denies each and every allegation of the Action for Declarutory

Judgment not otherwise specifically admitted herein.
2.

Defendant admits the allegations contained in Paragraph l of the Action for

Declaratory Judgment.

3.

Defendant admits the allegations l-'"Ontained in Paragraph 2 of the Action for

Declaratory Judgment.
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The allegations contained in Paragraph 3 of the Action for Declaratory Judgment

4.

call for a legal conclusion as to the suitability of Plaintifrs purported claims in this judicial

Defendant denies that Plaintiff' can seek redress against Defendantt based on the

forum.

Wlicameral action of the Senate purporting to award Plaintiff his attorney's fees incurred in a.
Contest of Election. in Idaho's Courts.
5.

Defendant admits the allegations contained in Paragraph 4 of the Action for

Declaratory Jud.8lllent.
6.

With respect to the allegations contained in Paragraph S of the Action for

Declaratory Judgment, Defendant admits the amount sought by Plaintiff in his Action for
Declaratory Judgment exceeds the minimum jwisdictional limits of this Court.
7.

Defendant admits the allegations contained in Paragraph 6 of the Action fo1·

Declaratory Judgment.

8.

Paragraph 7 of the Action for Declaratory Judgment is an incorporation paragraph

and therefore Defendant incorporates the above responses in ~pondina to Paragraph 7 of the
-Action for Declaratory Judgment.
The allegations contained in Paragraph 8 of the Action for Declaratory Judgment

9.

call for a legal conclusion as to the suitability of Plaintiff's purported claims in this judicial
forum.

Defendant denies that Plaintiff can seek redress against Defendant, based on the

unicameral action of the Senate purporting to award Plaintiff his attomey9s fees incurred in a

Contest of Election, in Idaho's Courts.
10.

With respect to the allegations in Paragraph 9 of the Action for Declaratory

Judgment, Defendant is without information sufficient to fonn an opinion as to the truth

01·

veracity thereof and therefore respectfully denies the same.
ANSWER TO ACTION FOR DECLARATORY JUDGMENT- PAGZ 2
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11.

()

Defendant admits the allegations contained in Paragraph 10 of the Action for

Declaratory Judgment.
12.

Defendant admit1 the allegations contained in Paragraph 11 of the Action for

Declaratory Judgment.
13.

Defendant admits the allegations contained in Paragraph 12 of the Action for

Declaratory Judgment.
14.

With respect to the allegations contained in Paragraph 13 of the Action for

Declaratory Judgment Dmendant admits that the Senate took the action reflected in the Senate

Jownals attached to the Action for Declaratory Judgment as Exhibits B and C. Defendant
denies that the Senate had the legal or Constitutional authority to norder" Defendant to pay
Plaintiff his attorney's fees incurred in the Contest of Election. Defendant further denies that

his Contest of Election was brought or pursued frivolously or without factual or legal foundation.
1S.

Defendant admits the allegations contained in Paragraph 14 of the Action for

Declaratory Judgment.
16.

Defen~ant admits the allegations contained in Paragraph IS of the Action for

Declaratory Judgment that he has not paid Plaintiff for the attorney's fees Plaintiff incurred in
connection with the Contest of Election. Defendant Denies that the Senate had the legal or

Constitutional authority to make such an award.
17.

Paragraph 16

ot the

Action for Declaratory Judgment is an incorporation

paragraph and therefore Defendant inco1}lorates the above responses in responding to Paragraph
16 of the Action for Declaratory Judgment.
18.

Defendant admits the ·allegations contained in Paragraph 17 of the Action for

Declaratory Judgment to the extent that that a controversy exists regarding whether the Senate
ANSWER TO ACTION FOR DECLARATORY .JUDGMENT-PA.Os 3
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()
exceeded its authority in making an "award" of Plaintiff's atto.mets fees. Defendant Denies
that the Senate had the legal or Constitutional authority' to make such an award and further denies

that he owes Plaintiff any money related to the Contest of Election or otherwise.
19.

Defendant admits the allegations contained in Parapph 18 of the Action for

Declaratory Judgment.
20.

With respect to the alleaations contained in Paragraph 19 of the Action for

Declaratory Judament Defendant denies that Plaintiff is entitled to any relief.
21.

With respect to the allegations and procedural request contained in Paragraph 20

of the Action for Declaratory Judgment, Defendant opposes Plaintifrs request for an expedited.
hearing. This case presents novel legal issues which requires attention to the creation of a
record of the proceedings in the Senate so that the same can be reviewed in the event of an
appeal,

22.

Paragraph 21 of the Action for Declaratory Judgment is an incoxporation

paragraph and therefore Defendant incorporates the above responses in responding to Paragraph
21 of the Action for Declaratory Judgment.

23.

Defendant denies the allegations contained in Paragraph 22 of the Action fox·

Declaratory Judgment and further denies that Plaintiff is entitled to any relief.
24.

Defendant denies the allegations contained in Paragraph 23 of the Action for

Declaratory Jud&n1ent and further denies that Plaintiff is entitled to any relief or pre-judgment

interest.
2S.

Defendant denies the allegations contained in the Prayer for Relief sectit,n of the

Action for Declaratory Judgment and further denies that Plaintiff' is entitled to any relief.

ANSWER TO ACTION FOR DECLARATORY JUDCMltNT-PAGB 4
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FIRST AFFIRMATIVE DEFENSE

Plaintiff's Action for Declaratory Judgment fails to state a claim upon which relief can be
granted.

SECOND AFFIRMATIVE DEFltNSE
The award of attomey•s fees made by the Senate exceeds the authority granted under
Idaho Code § 34..2120. which only pennits the legislature to assess costs against the contestant if
the election is upheld by the legislature.

THIRD AFFIRMATIVE DEFENSE
The award of attomey's fees by the Senate violates the Ethics in Oovemment Act, Idaho
Code § 59..704, due to Senator Nye's failure to declare his conflict of interest prior to voting in
support of the award of his attorney's fees.

IQYBIU AFFIRMATIVE DEFENSE
The award of attomey's fees by the Senate violates Senate Rule 39(h) regarding conflicts
of interest due to Senator Nye's failure to declare his conflict of interest prior to voting iL1

support of the award of his attomey9s fees.

FIFTH AFFIRMATIVE DEFENSE
The award of attorney fees was made by the Senate in violation of Article II Section 1 of
the Idaho Constitution. The Senate had no statutory autJiority to make an award of fees against
Mr. Katsilometes and in favor of Senator Nye. The Senate has usurped the role of the Judiciary

in making such a detennination and award. Furthermore, the Senate ••orderu was not confirmed
by the House nor signed by the Governor.

SIXTH AFffRMAIIYE PlfENSE
The award of attorney's fees was made by the Senate in violation of Article IV Section 5
ANSWER TO ACTION FOK DECLARATORY JUDGMENT- PAGE 5
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of the Idaho Constitution. The Senate "order" was not confirmed by the House nor signed by the
Governor, thus it is not a properly enacted law. The Senate explicitly ignored the plailn

language of I.C. 34-2120 (as it existed in January 2017) and the holding of Noble v. Ada County

Elections Bd.i 135 Idaho 495, 20 P.3d 679 (2000) in makina its award of Senator Nye's
attorney's fees. Consequently, the Senate issued an unlawful "order" bypassing the Oovemor's
supreme executive role.

SEVENTH AFFIRMATIVE DEJENSE
The award of attomey9s fees was made by the Senate in violation of Article XI Section.
12 of the Idaho Constitution. The Senate uorder" seeks to do an end nm around the plain
language of I.C. 34~2120 (as it existed in January 2017) and the holding of Noble v. Ada County
Eltctions Bd., 135 Idaho 495. 20 P.3d 679 (2000) in making its award of Senator Nye's

attorney's fees (a "benefit't to Senator Nye). The 2017 amendment of I.C. 34-2120 is not
applicable to making an award of attorney's fees incurred in a contest of election initiated prior

to the enactment of the 2017 amendment
EIGTB AFFIRMATIVE DEFENSE

The award of attorney's fees was made by the Senate in violation of Article V Section 1
of

the Idaho Constitution.

There is a singular forum in Idaho for the redress of private disputes,

the judiciary. The Senate violated Article V Section 1 when it ordered Mr. Katsilometes to pay

Senator Nye his attomets fees.

NINTH AFFIRMATIVE DEFENSE
The award of attomef s fees was made by the Senate in violation of Article V Section 13
of the Idaho Constitution. The order of the Senate was made under the guise of IRCP 11 in
declaring Mr. Katsilometes Contest of Election lacked a good faith basis in law and fact. The
ANSWER TO ACTION FOKI>ECLARATORY JUDGMENT-P.lGE
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"order0 of the Senate usurped the Judiciary-ts role in making such a determination and in so
doing, violating Article V Section 1 of the Idaho Comtitution.
· TENTH AFFIRMATIVE DEFENSE

The award of attorney's fees was made by the Senate in violation of Article V Section 20
of the Idaho Constitution.

The Senate usurped the Judiclaryts role by depriving Mr.

Katsilometes of his right to original j1:Jrlsdiction in Idaho's c:ourts to determine disputes between
Idaho's citizens.

ELEVENTH AFFIRMATIVE DEFENSE
The award of attorney's fees was made by the Senate in violation of Article I Section 16

of the Idaho Constitution. The Senate ..order" seeks to do an end run around the plain lanauaae
of I.C. 34-2120 (as it existed in January 2017) and the holding of Noble v. Ada County Elections
Bd., 135 Idaho 495, 20 P.3d 679 (2000) in malcing its ex post facto award of Senator Nye's

attomey"s fees. The 2017 amendment of I.C. 34-2120 is similarly ex post facto and is therefore
not applicable to making an award of attorney's fees incurred in a contest of election initiated
prior to the enacbnent of the 2017 amendment.

TWELFTH AFFIRMATIVE DEFENSE
The award of attorney's fees made by the Senate is null and void due to the failure to
comply with Article III Section 1S and Article IV Section 10 of the Idaho Constitution. The
Senate "order" was not properly introduced as a bill and was never presented nor read in the
House.

Likewise, the "order" of the Senate was never presented to the Governor for his

signature.
THIRTEENTH AFnRMATIVE DEFENSE
Defendant had a good faith basis in law and fact to bring his Contest of Election.
ANSWER TO.A.CTION FOR DECLARATORY JUDGMENT-PAOii: 7

38 of 334

>130/1'/ ll:02PM PDT

-> Bannock County Civil Court 2082367013 Pg 9/11

C)

C)

FOURTEENTH AfflRMATIVE DEFENSE
Defendant's speech and petition to the legislature for a redress of grievances is protected.

by Article I Sections IX and X of the Idaho Constitution. Mr. Katsilometes is being punished by
the Senate for exercising his right to "freely speak and write" on the subject of Senator Nye's

violation of the Sunshine Law. Mr. Katsilometes is also being punished by the Senate for

instructing and petitioning his representatives f'or the redress of his grievances regarding Senator
Nye's violations of the Sunshine Law.
FlfTEENTH AFFIRMATIVE DEFENSE
Defendant1 s speech is protected by the First Amendment to the US Constitution. Mr.

Katsilometes is being punished by the Senate for speaking and -seeking redress from his
government for Senator Nye's violation of the Sunshine Law.

WHBRBFORE, Defendant prays:

1)

Plaintiff take nothing and this case be dismissed.

2)

Defendant has been forced to retain the services of lepl counsel in collllection
with defending this matter, has secW'ed representation by J. Kahle Becker. Defendant
is entitled to recover his attorney's fees and cost of suit pursuant to Idaho Rule of
Civil Procedure S4, Idaho Code§ 12-121, and Idaho Code f 10-1210.

3)

Defendant also asks this Court to award Defendant any other and further relief as

the Court deems just and equitable or allowed by law.
DATED this 30'11 day of June 2017.
By: _.....;.s/~J..,...Kah=l=e=B=ec=k=er~-----J. KAHLE BECKER

Attomey for Defendant
ANSWER TO ACTION FOR DECLARATORY JUDGMEN1'-PAGB 8
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VERIFICATION
STAT.E OF IDAHO )
:ss
County of Ada)

Tom Katsilometes after being first duly sworn, deposes and says as follows:
That he is the Defendant in the foregoing ANSWER to ACTION for
DECLARATORY JUDGMENT. that he has read the ANSWER to ACTION for
DECLARATORY JUDGMENT and believes the facts stated therein are true based
upon her own information and belief.

IN WITNESS WHEREOF, Defendant hus set hili hand and seat the day and
year finit shove written.

By:;:;;;;~
1

Tom Katsilometes

STA TE OF IDAHO )
:ss
)
County of Ada

SU~SCRIBED and SWORN to b_cfyrcmc this 30'h day of June 2017.
-,RENE ·K.· KiDW~LL . '
NOTARY "PUBLIC
STATE OF IDAl'IO

. ;)
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J'Z

Notar Public for Idaho
Residing at £501,-=,
Commission expil'ei,;

- /-,lzO:l.O
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 30 day of June 2017, a true and correct copy
of the foregoing ANSWER TO ACTION FOR DECLARATORY JUDGMENT was served
upon opposing counsel as follows;
Jame:s R1J.Chti,
Ruchti & Beck Law Offices,
1930 E. Clark St. Ste. 200
Pocatello, Idaho 83201

US Mail
==:X Personal
Delivery
Facsimile/Email/I-Court

s/ J. Kahle Beck.er
J. KAHLE BECKER
Attorney for Defendant
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
W. MARCUS W NYE ,
Plaintiff,

Case No:CV-2017-0001622-OC

VS.

SCHEDULING ORDER

TOM KATSOLOMETES,
Defendant.
THE PARTIES came before the Court on the 7th day of August, 2017 for a status
conference. James Ruchti appeared in person on behalf of the Plaintiff. J. Kahle Becker
appeared telephonically on behalf of the Defendant.
The parties outlined the status of the above entitled matter and discussed a
scheduling order. The parties agreed to the scheduling order listed below.
(1) EXHIBIT LISTS shall be filed by August 14, 2017.
(2) MOTIONS IN LIMINE AND MOTION TO SEAL shall be filed by August 28,
2017. The original of all Motions and supporting submissions shall be filed with ·
the clerk of the court.

Motions,

and

any

However, one (1) duplicate Judge's Copy of all
opposition

thereto,

together with

supporting

Case No.: CV-2017-0001622-OC
SCHEDULING ORDER
Page 1 of 3
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(l
memorandum, affidavits and documents, shall be E-MAILED to the deputy
clerk at kpovey@bannockcounty.us.

All other pleadings, notices, etc.,

should be filed with the Clerk without copies to the Court's chambers.
(3) REPLY BRIEFS shall be filed no later than September 11, 2017.
IT IS HEREBY ORDERED that ORAL ARGUMENTS regarding the motion to seal
and the motions in limine is set for MONDAY. OCTOBER 2. 2017 AT THE HOUR OF

2:00 P.M. Counsel for the Plaintiff will appear in person. Defense counsel will appear
telephonically. The Court will contact Defense counsel at 208-345-5183 on the date and at
the time set forth hereinabove.
DATEDthis

9

day of August, 2017.

District Judge

Case No.: CV-2017-0001622-OC
SCHEDULING ORDER
Page 2 of 3
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CERTIFICATE OF SERVICE

JD__

I HEREBY CERTIFY that on the
day of August, 2017, I served a true and
correct copy of the foregoing document upon each of the following individuals in the
manner indicated.

James Ruchti
Ruchti & Beck Law Offices
Oakley Building, 1950 E Clark St, Ste 200
Pocatello, ID 83201

□ U.S. Mail

[gj E-Mail: james@idaholaw.us

D

shannon@idaholaw.us
Hand Deliver

□ Fax:
J. Kahle Becker
223 N. 6th St. #325
Boise, ID 83702

□ U.S. Mail

.IZ1 E-Mail: kahle@kahlebeckerlaw.com

D Hand Deliver
0 Fax:

Robert Poleki
CLERK OF THE COURT

By:_llii_{__.. . , .~_
Deputy Clerk~

Case No.: CV-2017-0001622-OC
SCHEDULING ORDER
Page 3 of 3

44 of 334

..

'

... ,

()

11

C)
c:1
..

t~·

r'~ :- . , : .

.,

•.. :, ·;r·

.. ,., __
'·.:

James D. Ruchti (ISB # 6366)
Joel A. Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100
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Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT,
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,

)

)
Plaintiff,

)
vs.

CASE NO. CV-17-1622-OC

)
)

)

PLAINTIFF'S MOTION
TO EXCLUDE DISPUTED EXHIBITS
FROM COURT RECORD

TOM KATSILOMETES, an individual, )

)
Defendant.

)

)

COMES NOW Plaintlff, by and through counsel of record, pursuant to Rules 104(a),
401, 402, 602, 801 and 802 of the Idaho Rules of Evidence, and hereby moves this Court
for an order excluding Defendant's proposed, but disputed, exhibits from the Court Record
in this case. This Motion is supported by the Memorandum in Support filed herewith.
Oral argument is requested.

PLAINTIFF'S MOTION TO EXCLUDE DISPUTED EXHIBITS FROM COURT RECORD - PAGE 1
[S:\1854-002 NyeM\Plaintiff's Motion to Exclude from Record.wpd]
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DATED this 28th day of August, 2017
RUCHTI & BECK LAW OFFICES

~

JAMES D. RUCHTI

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 28th day of August, 2017, I served a true and
correct copy of the above and foregoing document to the following person:
[xx
[ ]
[ ]
[xx

J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

] U.S. Mail, Postage Prepaid
Hand Delivery
Overnight Mail
] Facsimile: 2

JAMES D. RUCHTI

PLAINTIFF'S MOTION TO EXCLUDE DISPUTED EXHIBITS FROM COURT RECORD- PAGE 2
[S:\1854-002 NyeM\Plaintiff's Motion to Exclude from Record.wpd]
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James D. Ruchti (ISB # 6366)
Joel A. Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100

2011 AUG :?8

OM

11, 18

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT,
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,

}

}
Plaintiff,

CASE NO. CV-17-1622-OC

}

)
vs.

}

}
TOM KATSILOMETES, an individual, )

MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION
TO EXCLUDE DISPUTED EXHIBITS
FROM COURT RECORD

)
Defendant.

)

)

COMES NOW Plaintiff, by and through counsel of record, and hereby files this
Memorandum in Support of Plaintiff's Motion to Exclude Disputed Exhibits from Court
Record. The Motion is filed pursuant to Rules 104(a), 401,402, 602, 801 and 802 of the
Idaho Rules of Evidence and moves this Court for an order excluding Defendant's
proposed, but disputed, exhibits from the Court Record in this case.
Defendant's proposed, but disputed, exhibits are presented to the Court by way of
the parties' Joint District Court Record and Defendant's Proposed Disputed Exhibits filed
on or about August 14, 2017 and are as follows:

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO EXCLUDE DISPUTED EXHIBITS FROM COURT
RECORD- PAGE 1
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TAB

DEFENDANT'S PROPOSED
DISPUTED EXHIBITS

BATES NOS.

30

Various email exchanges between Jennifer
Novak and Defendant

JOINT DISTRICT COURT
RECORD 971-978

31

Idaho Reports in Blog Form: How to Overlurn
an Election

JOINT DISTRICT COURT
RECORD 979-981

32

Statement of Purpose/Fiscal Note RS25050C1
(H0097)

JOINT DISTRICT COURT
RECORD 982

33

Statement of Purpose/Fiscal Note - RS25524
(S1190)

JOINT DISTRICT COURT
RECORD 983

34

Statement of Purpose/Fiscal Note - RS25521
(SCR124)

JOINT DISTRICT COURT
RECORD 984

35

Statement of Purpose/Fiscal Note - RS25511
(SR101)

JOINT DISTRICT COURT
RECORD 985

Plaintiff asks the Court to issue an order excluding these proposed, but disputed,
exhibits from the Court Record in this case for the reasons stated below:
A.

Email thread marked as Bates Nos. JOINT DISTRICT COURT RECORD
971-978:

Plaintiff asks the Court to issue an order excluding the email thread identified as
Bates Nos. JOINT DISTRICT COURT RECORD 971-978 listed above. Pursuant to I.R.E.
801 and 802, the emails are inadmissible hearsay. They are the authors' out-of-court
statements. Such emails lack the circumstantial guarantees of trustworthiness of the
hearsay exceptions identified in I.R.E. 803. They also lack the foundation required by
I.R.E. 602. Finally, pursuant to I.R.E. 401 and 402, they are not relevant to the matters
being considered by the Court. These emails were not part of the record considered by
the Idaho Senate which led it to issue an award of attorney fees against Defendant.

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO EXCLUDE DISPUTED EXHIBITS FROM COURT
RECORD- PAGE 2
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B.

Blog marked as Bates Nos. JOINT DISTRICT COURT RECORD 979-981:

Plaintiff asks the Court to issue an order excluding the blog post identified as Bates
Nos. JOINT DISTRICT COURT RECORD 979-981 listed above. Pursuant to I.R.E. 801
and 802, the blog post is inadmissible hearsay. It is the author's out-of-court statement.
It lacks the circumstantial guarantees of trustworthiness of ·the hearsay exceptions
identified in I.R.E. 803.

It also lacks the foundation required by I.RE. 602.

Finally,

pursuant to I.R.E. 401 and 402, it is not relevant to the matters being considered by the ·
Court. This blog post was not part of the record considered by the Idaho Senate which led
it to issue an award of attorney fees against Defendant.
C.

Legislative Statements of Purpose/Fiscal Notes marked as Bates Nos.
JOINT DISTRICT COURT RECORD 982-985:

Plaintiff asks the Court to issue an order excluding the Idaho Legislature's
Statements of Purpose/Fiscal Notes identified as Bates Nos. JOINT DISTRICT COURT
RECORD 982-985 listed above. Pursuant to I.R.E. 801 and 802, the Statements of
Purpose/Fiscal Notes are inadmissible hearsay.

They are the authors' out-of-court

statements. Such statements/notes lack the circumstantial guarantees of trustworthiness
of the hearsay exceptions identified in I.R.E. 803. They also lack the foundation required
by I.R.E. 602.
Pursuant to I.R.E. 401 and 402, they are not relevant to the matters being
considered by the Court. These Statements of Purpose/Fiscal Notes were not part of the
record considered by the Idaho Senate which led it to issue an award of attorney fees
against Defendant. Finally, the Statements of Purpose/Fiscal Notes indicate at the bottom

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO EXCLUDE DISPUTED EXHIBITS FROM COURT
RECORD- PAGE 3
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of each document the following:

DISCLAIMER: This statement of purpose and fiscal note are a mere
attachment to this bill and prepared by a proponent of the bill. It is neither
intended as an expression of legislative intent nor intended for any use
outside of the legislative process, including judicial review (Joint Rule 18).
This is a clear and obvious indication that the Idaho Legislature did not consider the
statements made therein to be of the type which should be relied upon by courts when
making decisions about the meaning of the legislation to which they apply.
DATED this 28 th day of August, 2017

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 28th day of August, 2017, I served a true and
correct copy of the above and foregoing document to the following person:

J. Kahle Becker

[xx ] U.S. Mail, Postage Prepaid

Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

[ ] Hand Delivery
[ ] Overnight Mail
xx ] Facsimile: 2 8-906-8663
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James D. Ruchti (ISB # 6366)
Joel A. Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT,
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,

)
)
Plaintiff,
)
)
vs.
)
)
TOM KATSILOMETES, an individual, )
)
Defendant.
)
)

TO:

CASE NO. CV-17-1622-OC
NOTICE OF HEARING

DEFENDANT and his counsel of record:
PLEASE TAKE NOTICE that Plaintiff will call for hearing PLAINTIFF'S MOTION TO

EXCLUDE DISPUTED EXHIBITS FROM COURT RECORD before Judge Naftz of the
above-entitled Court at the Bannock County Courthouse on Monday, October 2, 2017, at
the hour of 2:00 p.m. or as soon thereafter as counsel may be heard.
DATED this 28 th day of August, 2017

JAMES D. RUCHTI
NOTICE OF HEARING - PAGE 1
[S:\1854-002 NyeM\Plaintiff's Motion to Exclude from Record.NoH.wpd}
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CERTIFICATE OF SERVICE .

I HEREBY CERTIFY that on this 28th day of August, 2017, I served a true and
correct copy of the above and foregoing document to the following person:

J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

[xx ] U.S. Mail, Postage Prepaid
[ ] Hand Delivery
[ ] Overnight Mail
[xx 1Facsimile: 208-906-8663

NOTICE OF HEARING- PAGE 2
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J. Kahle Becker, ISB # 7408

223 N. Sixth Street, #325
Boise, ID 83 702
Phone: (208) 345-5183
Fax: (208) 906-8663
Kahlc(@KahlcBcckerLaw.com
Allorney for Defendant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

W. MARCUS W. NYE, an individual

)

) Case No. CV 17 1622-OC
Plaintiff,

)
)

vs.

TOM KATSILOMETES,
an individual
Defendant.

) RESPONSE TO PLAINTIFF'S
) MOTION TO EXCLUDE EXHIBITS
) FROM COURT RECORD
)
)
)
)

COMES NOW, Defendant, Tom Katsilometcs, by and through his counsel of record, J.
Kahle Becker, and Plaintiff having filed his Motion lo Exclude Exhibits fi·om Courl Record_, files
his Response thereto as follows:
INTRODUCTION

This case can and should be summarily dismissed based on the precedent set in Noble v.
Ada County Elections Bd, 135 Idaho 495, 20 P.3d 679 (2000), which reviewed the plain

language of LC. § 34-2120, as it existed prior to the 2017 amendment. However, should this
Court decide to explore the Senate's reasoning and examine whether an award of attorney's fees
was appropriate under IRCP 11 or LC. § 12-121, it may be necessary to delve into a more
thorough examination of the underlying facts. All sides agree this case is likely headed to the
Idaho Supreme Court.
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In this specific context, there· is little to no judicial authority directly addressing the
cvidentiary issues presented in Plaintiff's Motion to Exclude. To date, the parties have treated
the dispute generally as though it were proceeding along the lines of the development of an
administrative record in preparation for an eventual appeal to Idaho's Supreme Court.
Consequently, lax cvidcntiary standards have been applied by all involved.

Sec IDAPA

20.01.01.600 (Evidence should be taken by the agency to assist the parties' development of a
record) not excluded to frustrate that development) and IDAPA 20.01.01.052 (Unless required by
statute_, the Idaho Rules of Civil Procedure and the Idaho Rules of Evidence do not apply ... ).
Much of the evidence which was introduced into the Record before the Senate, by both Plaintiff
and Defendant, contained hearsay or otherwise objectionable evidence which a Court would
likely have excluded. In the District Court phase of this dispute, Defendants have elected to err
on the side of a more inclusive record to preserve the parties' ability to argue all aspects of their
respective claim and defenses.
ARGUMENT
1.

This Court Should Continue Applying Relaxed Evidentiary Standards
and Take a Broad View of the Record.

By way of example of the relaxed evidentiary standards employed to date, Plaintiff
withdrew his o~jection to one Exhibit (30) in a supplemental memorandum. This Exhibit (some
emails from the Secretary of the Senate) was undisputedly part of the Record before the Senate.

It was distributed to Plaintiff and Defendant as well as members of the State Affairs Committee
on a thumb drive with numerous other exhibits prior to the first hearing on January 16, 2017.
While unattested emails from a non-party might ordinarily be excluded on a variety of
cvidentiary grounds in the context of a jury trial, the Senate decided those emails were properly
part of the Record in the Contest of Election.
RESPONSE TO PLAINTIFF'S MOTION TO EXCLUDE EXHIBITS FROM COURT RECORD-PAG.t! 2
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The remaining disputed exhibits were not part of the Record that was submitted to the
State Affairs Committee which recommended the fee award at dispute in this matter. Rather,
the exhibits which remain in dispute arc statements subsequently made by Senators who sat on
the State Affairs Committee. The disputed exhibits contain evidence of the Senate's subsequent
remedial legislative actions to retroactively allow for the award of attorney's fees in a Contest of
Election under LC. § 34-2101 el seq. Admittedly~ some of the statements were made outside of
the Committee meetings however, the statements were made while the First Session of the 64th
Legislature was convened.
Plaintiff takes a narrow view of this case. He contends statements made by Senators,
sitting in a limited quasi-judicial capacity concerning the su~jcct matter at issue in an Article III
Section IX •:judge of the election" setting, arc irrelevant to an evaluation of the statutory and
constitutional issues to be decided in this litigation. With no guidance from the Supreme Court
on evidentiary standards which should be applied in contests of general elections, Defendant's
inclusive approach to the development of the Record for appeal is the safer option.
2.

Defendant's Proposed Exhibits are Relevant to the Statutory Interpretation
and Constitutional Defenses Defendant has Asserted.

Exhibits 32, 33, 34, and 35, which Plaintiff seeks to exclude, arc public records under
IRE 803(8) and arc therefore excluded from the hearsay rulc. 1 These 2017 Session legislative
Statements of Purpose concern legislative amendments to statutes and Senate Rules which were
at issue in the Contest of Election and the subsequent attorney's fees award made against

The Exhibits al issue in Plaintiffs Motion were submitted by PlainLiff in a Joinl Record, subject Lo yel to be defined
objections. Upon reviewing Plaintiff's objections in his Motion Lo Exolude, iL docs nol appear thaL Plaintiff contests
the authenlioily of the disputed Exhibits. However, if the Court feels that additional foundation is necessary,
Defertdanl could provide Lhc documents attached Lo an Affidavit, take the deposition of certain Senators or
representatives of the Legislative Services Office, or file an IRE 201 Motion Lo Take Judicial Notice. IL would
see111 thal it would be highly inefficient Lo require Defendant do so where thc:re is no dispute as Lo the aulhenliciLy of
the docu111ents reflected in Lhe disputed exhibits.
1
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Defendant. The 2017 amendments arc an admission by the Senate that they latcw full well they
lacked the statutory or constitutional authority to make an award of attorney's fees against
Defendant. Yet the Senate did so anyway.
The disputed exhibits arc also relevant to the interpretation of the Senate Rules which
governed the proceedings before the Senate. Sec Ex. 3 , 6f. There was no rule allowing the
Senate to award attorney's fees in any context prior to the Contest of Election at issue herein.
Thus, as the Supreme Court has repeatedly held, legislative history and context arc relevant in
cases where statutory interpretation is at issue.
This Court exercises free review over the application and construction of statutes.
State v. Reyes, 139 Idaho 502., 505, 80 P.3d 1103, 1106 (Ct. App. 2003). Where
the language of a statute is plain and unambiguous, this Court must give effect to
the statute as written, without engaging in statutory construction. Stale v.
Burnight, 132 Idaho 654, 659, 978 P.2d 214, 219 (1999); Stale v. Escobar, 134
Idaho 387, 389, 3 P.3d 65, 67 (Ct. App. 2000). The language of the statute is to be
given its plain_, obvious, and rational meaning. Bumight, 132 Idaho at 659., 978
P.2d at 219. If the language is clear and unambiguous, there is no occasion for the
court to resort to legislative history or rules of statutory interpretation. Escobar,
134 Idaho at 389, 3 P.3d at 67. When this Court must engage in statutory
construction because an ambiguity exists, it has the duty to ascertain the
legislative intent and give effect to that intent. State v. Beard, 135 Idaho 641, 646,
22 P.3d 116, 121 (Ct. App. 2001). To ascertain such intent, not only must the
1itcral words of the statute be examined, but also the context of those words, the
public policy behind the statute, and its legislative history. Id. It is incumbent
upon a court to give an ambiguous statute an interpretation which will not render
it a nullity. Id. Constructions of an ambiguous statute that would lead to an absurd
result arc disfavored. Stale v. Dae, 140 Idaho 271, 275, 92 P.3d 521, 525 (2004).
"Statutes and ordinances should be construed so that effect is given to their
provisions, and no part is rendered superfluous or insignificant." State v. Neal,
159 Idaho 439,445,362 P.3d 514., 520 (2015) (quoting Friends o/Farm taMkl.
v. Valley Cnty., 137 Idaho 192, 197, 46 P.3d 9, 14 (2002)).
Stale v. Gamez, 161 Idaho 873, 874 (2017).
Herc, Plaintiff appears to take the position that the prc-2017 version of LC. § 34-2120
and its reference to an award of "costs" means '"costs and attorney's fees." Defendant contends
the prc-2017 version of LC.§ 34-2120 and its reference to an award of"costs", means just that,
RESPONSE TO PLAINTIFF'S MOTION TO EXCLUDE EXHIBITS FROM COURT RECORD - PAai. 4
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"costs" and nm attorney's fees. The Supreme Court agrees with Defendant's interpretation.
The general rule is that costs do not include attorney fees unless attorney fees arc
expressly included in the definition of the term costs. See 20 AM.TIJR.2D Costs§
1 (1995)~ 20 C.J.S. Costs§ 125 (1990). The legislature's awareness of this rule is
demonstrated by its authorization of awards of costs and attorney fees. See,
e.g., LC. §§ 5-321, 6-101(3)(0), 7-610, 9-342, 12-120(5), 16-1620A (all referring
to costs and attorney fees). When the legislature has intended that the term costs
cover attorney fees, it has so provided. See, e.g., LC. §§ 18-3302(6), 18-6713(9),
18-7805(a). 25-3405(7), 26-3106(l)(c), 30-3-48(3), 30-3-54(4), 37-1014,
59-1320(4), 67-6626. Therefore, we hold that attorney fees arc not appropriately
awarded under LC.§ 34-2130.
Noble v. Ada County Elections Bd, 135 Idaho 495, 20 P.3d 679 (2000).
The legislature was aware of the holding of Noble for 16 years and never authorized an award of
attorney's fees prior to 2017, after this Contest of Election was concluded.

Herc, Plaintiff

acknowledges Defendant paid Plaintiff the "costs" which were awarded to him by the Senate.
Aclion for Declaratory Judgment , XIV.
The Idaho Supreme Court recently addressed statutory interpretation and the process of
discerning legislative intent in the context of a legislative amendment. The Supreme Court held
statutory amendments arc an acknowledgement by the legislature that a prior version of a statute
had a completely different meaning than the amended version.
This Court has held that when the Legislature amends a statute, it must be
presumed that the Legislature intended the statute to have a different meaning
from the pre-amendment version. Inlermountain llealth Care, Inc. v. Bd. o/Cnty.
Comm 'rs of Madison Cty., 109 Idaho 685, 687, 710 P.2d 595, 597 (1985).
Moreover, the inclusion of a retroactive effective date indicates that the
Legislature intended the 2011 Amendment to take effect from that date forward.
This Court has held that statutory amendments arc not retroactive unless expressly
so declared. A & B Irr. Dist. v. Idaho Dep ·1 of Water Res., 153 Idaho 500, 508,
284 P.3d 225, 233 (2012). It stands to reason that a statute with a retroactive
effective date cannot be applied to events prior thereto.
Chandler's-Boise LLC v. Idaho Stale Tax Commission, 162 Idaho 447, 398 P.3d
180, 188 (2017).
This is a very clear pronouncement that changes to a statute, such as those made to I.C. §
RESPONSE TO PLAINTIFF'S MOTION TO EXCLUDE EXHIBITS FROM COURT RECORD-PAC!!! 5
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34-2120 in 2017 (amending "'costs" to "costs and attorney's fees") indicate the prior version of

the statute's reference to "costs" meant an award of attorney's fees was not pcnnissiblc.
The Senate Rules and the new version of LC. § 34-2120 enacted in 2017. following the
Contest of Election at issue herein, now provide statutory authority for an award of attorney's
fees to the successful party in a contest of election. (Exhibits 33, 34, 35).

The Senate

(specifically Senator Bart Davis) acknowledged the ..provisions included in this legislation (and
not found in the current statutory framework) include .....awarding of costs and attorney's fees."
Exhibit 33

,2.

Pursuant to the holding in Chandle1·'s-Boise UC, the new version ofI.C. § 34-2120 has a
"different meaning" than the prior version. Likewise, there is no retroactive effective date in the
new LC. § 34-2120. Thus, it is inapplicable to the award of fees made in the contest of election
at issue herein. Sec Chandler's-Boise LLC, supra. Under IRE 401 and 402, Exhibits 32, 33,
34, and 35 arc relevant to evaluating Defendant's Statutory Interpretation and Constitutional
defenses. See Answer toActionfor DeclaraloryJudgmenl at 5-8 and Idaho Code§ 73-113 (1)
(The language of a statute should be given its plain, usual and ordinary meaning.)
On their face, the Statements of Purpose direct interested parties to contact either Patti
Anne Lodge (Ex. 32) or Bart Davis (Ex. 33, 34, & 35), both of whom served on the State Affairs
Committee, which took evidence and heard arguments in the Contest of Election. Thereafter the
State Affairs Committee made a recommendation which was sent to the floor for consideration
by the full Senate. If, as Plaintiff contends, the Senate has "broad powers" to make rulings
when exercising its limited quasi-judicial duties under Article III Section IX, then certainly it
would be appropriate to examine other contemporaneous & related actions by the Senate. Herc,
the Senate issued a procedural order (Exhibit 3 ,6f) and other documents (Exhibit 30 at p. 2)

RESPONSE TO PLAINTIFF'S MOTION TO EXCLUDE EXHIBITS FROM COURT RECORD -PAai.: 5
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explicitly informing the parties that the proceedings were governed by the Rules of the Senate
and LC. § 34-2101 el seq. Neither the then existing Rules of the Senate nor Idaho Code §
34-2101 el seq provided for the award of attorney's fees in a Contest of Election. Where the
Senate explicitly acknowledged it did not have the power to make an award of fees, and yet did
so anyway, these Statements of Purpose arc highly relevant to demonstrate a post hoc
rationalization of an unconstitutional action and a deprivation of Defendant's right to due process
and equal protection under the laws.

3.

Defendant's Proposed Exhibits are Relevant and Admissible to Evaluate the
Senate's Bias.

Many of the exhibits Plaintiff hopes to exclude demonstrate the Senate's reluctance to
enforce the Sunshine Law against one of its own members, a clear bias against Defendant. When
that bias is manifested not simply by affinning the results of the election but by overreaching and
making an unconstitutional award of attorney's fees, the motivations of the Senate must be
examined. For example, though recusal was not sought in the Senate, nor would it have been
possible to do so (per Article III Section IX), statements made by certain Senators (Exhibit 31)
arc illustrative of the bias Defendant experienced in challenging the results of an election.
Plaintiffs fellow Senators served as his •:judges" after all.

Plaintiff contends the Senate's

quasi•judicial powers under Article III Section IX arc broad. It is therefore appropriate to
examine the Senate's compliance with other notions of fairness and due process of law to
examine the scope of its limited quasi-judicial authority.
There is scant caselaw addressing this issue.

However, in the context of an appeal

following a district court's denial of a motion to recuse, Idaho's Supreme Court noted, "unless
there is a demonstration of "pervasive bias" derived either from an cxtrajudicial source or facts
and events occurring at trial, there is no basis for judicial rccusal." Bach v. Bagley, 148 Idaho
RESPONSE TO PLAINTIFF'S MOTION TO EXCLUDE EXHIBITS FROM COURT RECORD -PAC.Ii 7
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784 (2010) quoting Liteky v. United S1a1es, 510 U.S. 540, 114 S.Ct. 1147, 127 L.Ed.2d 474
(1994). Thus, if the Senate ..Record" ended the day the Senate voted to approve the
recommendation of the State Affairs Committee (January 25, 2016 - Ex. 25) then Exhibits 32,
33, 34, and 35 arc "cxtrajudicial sources" which could be considered on appeal to examine bias,
Similarly, the Idaho Code of Judicial Conduct ensures the impartiality of our tribunals
and safeguards Idaho's citizens right to due process and equal protection under the law.
Arguably, the Code of Judicial Conduct applies to the legislature when it is exercising its duties
under Article III Section IX.
The Rules in this Code have been formulated to address the ethical obligations of
any person who serves a judicial function, and arc premised upon the
supposition that a uniform system of ethical principles apply to all those
authorized to perform judicial functions.
Idaho Code of Judicial Conduct. Application. Comment 1. (Emphasis added).
The Senate appears to have violated numerous provisions of the Idaho Code of Judicial
Conduct. 2 For example the following Sections of the Code were arguably violated by the
Senate or some members thereof:
A judge shall comply with the law, including the Code of Judicial Conduct.
Rule 1.1 Compliance with the Law
A judge shall not make any public statement that might reasonably be expected to
affect the outcome or impair the fairness of a matter pending* or impending* in
any court, or make any nonpublic statement that might substantially interfere with
a fair trial or hearing.
Rule 2.IO(A). Judicial Statements on Pending and Impending Cases
The statements by Sen. Hill as reported in in Exhibit 31 arc also contained in audio form
on the Senate Hearings media files submitted in the Joint Record. (E. 29A State Affairs January

As will be discussed in subsequent briefing, Senator Nye (a licensed allorney) ultimately voted Lo confirm his own
award of fcc!i when the matter was presented for a vow of the full Senate. Sec Exhibit 25. Thus, in a highly

2
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15, 2017 at 2:32.28 - 2:32.55). The newspaper article submitted as Exhibit 31 simply provides
those same statements in an easy to read transcribed fonn. There docs not seem to be any
dispute that the statements by Sen. Hill and others were made or that the quotes were
inaccurately reported. While Defendant may be correct that the admission of newspaper articles
typically faces a high evidentiary bar, in light of the lack of guidance from the Supreme Court
and the lax evidcntiary standards utilized throughout these proceedings, admission would seem
to be warranted.
CONCLUSION

This case can and should be dismissed based on the precedent set in Noble v. Ada County
Elections Bd, 135 Idaho 495, 20 P.3d 679 (2000). There is little hann which can result from the

inclusion of the disputed exhibits. Whereas, granting Plaintift's Molion lo Exclude could result
in a remand for further development of the record. All parties would like to bring this case to a
quick and economical resolution.

The most expeditious and judicious route is to pcnnit

Defendant's proposed exhibits to be included in the record. Plaintiff's Molton lo Exclude
should be denied.
DATED this 11 1h day of September 2017.
By: _ _;s::;.../"""'J.a..aK=rah=lca..aB=e"""c""""ke_r_ _ _ __
J. KAHLE BECKER

Attorney for Defendant

unethical Lum of events, Plaintiff became Defendant's judge and !hen awarded himself his aLLomey's fees.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 11111 day of Septcmb er 2017, a true and
correct copy of the foregoing RESPONSE TO PLAINTIFF'S MOTION TO EXCLUDE
EXHIBITS FROM COURT RECORD was served upon opposing counsel as follows:
James Ruchti,
Ruchti & Beck Law Offices,
1950 E. Clark St. Ste. 200
Pocatello, Idaho 8320 l

===

US Mail
Personal Delivery
X Facsimile/Email/I-Court

s/ J. Kahle Becker
J. KAHLE BECKER

Attorney for Defendant
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"-\~V]mes D. Ruchti (ISB # 6366)
\"

1__:'.___ :___ , _;.

Joel A. Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100
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Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT,
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

W. MARCUS W. NYE, an individual,

)

CASE NO. CV-17-1622-OC

)
Plaintiff,

)

)
vs.

)

)
TOM KATSILOMETES, an individual, )
)
Defendant.
)

)
)
)

SUPPLEMENTAL MEMORANDUM
RE: PLAINTIFF'S MOTION TO
EXCLUDE DISPUTED EXHIBITS
FROM
COURT RECORD
(BATES NOS. JOINT DISTRICT
COURT RECORD 971-978)

COMES NOW Plaintiff, by and through counsel of record, and hereby files this
Supplemental Memorandum Re: Plaintiff's Motion to Exclude Disputed Exhibits From Court
Record (Bates Nos. JOINT DISTRICT COURT RECORD 971-978) in order to rectify an
error made in Plaintiff's original Motion with respect to Disputed Exhibit 30 marked as
Bates No. JOINT DISTRICT COURT RECORD 971-978.
It was brought to undersigned counsel's attention, via email from defense counsel,
that Disputed Exhibit 30 (various email exchanges between Jennifer Novak and Defendant)
marked as Bates Nos. JOINT DISTRICT COURT RECORD 971-978 was part of the
SUPPLEMENTAL MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION TO EXCLUDE DISPUTED EXHIBITS
FROM COURT RECORD RE: JOINT DISTRICT COURT RECORD BATES NOS. 971-978- PAGE 1
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record considered by the Idaho Senate which led it to issue an award of. attorney fees
against Defendant and, therefore, should be included in the Joint District Court Record.
By this Supplemental Memorandum, undersigned counsel provides the Court and counsel
with notice that any objection to this exhibit is withdrawn.
DATED this 29th day of August, 2017

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 29th day of August, 2017, I served a true and
correct copy of the above and foregoing document to the following person:
J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

[xx ] U.S. Mail, Postage Prepaid
[ ] Hand Delivery
I ] Overnight Mail
{xx ] Facsimile: 208
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FROM COURT RECORD RE: JOINT DISTRICT COURT RECORD BATES NOS. 971-978- PAGE 2
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COURT MINUTES
CV-2017-0001622-0C
W. Marcus W Nye vs. Tom Katsolometes
Hearing type: Hearing Scheduled
Hearing date: 10/2/2017
Time: 2:14 pm
Judge: Robert C Naftz
Courtroom: Room 309, Third Floor
Court reporter: Stephanie Davis
Minutes Clerk: Keri Povey
Plaintiff Attorney: James Ructhi
Defense Attorney: J. Kahle Becker (appeared by telephone)

2:14

Begins
Court outlines case, this hearing is for argument on exhibits that should be
admitted to the Court
Ruchti oral argument on motion to exclude disputed exhibits
Becker oral argument
Court takes the matter under advisement, will issue a written decision, Once
decision is completed, the parties will have a telephonic status conference, Court
clerk will contact parties to set a telephonic conference to go over briefing
schedule

2:33

Ends
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
W. MARCUS W NYE ,
Plaintiff,

Case No:CV-2017-0001622-OC

vs.

MINUTE ENTRY & ORDER

TOM KATSOLOMETES,
Defendant.
THE PARTIES came before the Court on the 2 nd day of October, 2017 for motion to
exclude disputed exhibits. James Ruchti appeared in person on behalf of the Plaintiff. J.
Kahle Becker appeared telephonically on behalf of the Defendant. Stephanie Davis was
the Court Reporter.
The Court heard oral argument on the Plaintiff's motion to exclude disputed
exhibits. At the conclusion of argument, the Court took the matter under advisement. Once
the Court's written decision is completed, the Court Clerk shall contact the parties to set
this matter for a telephonic status conference to address the briefing schedule.
DATED this

$

day of October, 2017.

ROBERT C. NAFTZ
District Judge

Case No.: CV-2017-0001622-OC
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CERTIFICATE OF SERVICE

fn

I HEREBY CERTIFY that on the
day of October, 2017, I served a true and
correct copy of the foregoing documeriitii>on each of the following individuals in the
manner indicated.

James Ruchti
Ruchti & Beck Law Offices
Oakley Building, 1950 E Clark St, Ste 200
Pocatello, ID 83201

□ U.S. Mail
~ E-Mail: james@idaholaw.us
shannon@idaholaw.us
D Hand Deliver

□ Fax:

J. Kahle Becker
223 N. 6 th St. #325
Boise, ID 83702

□ U.S.Mail
~ E-Mail: kahle@kahlebeckertaw.com
D Hand Deliver
□ Fax:

Robert Poleki
CLERK OF THE COURT

~-~jJ

By:____,.~-·
j-+---/)Deputy Clerk~
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE' ' i.)J::ti; STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

W. MARCUS W. NYE, an individual,
Plaintiff,

vs.
TOM KATSILOMETES, an individual,
Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NO. CV-2017-1622-OC
MEMORANDUM DECISION
and ORDER

BACKGROUND

The origin of this case is a failed election contest. The plaintiff and defendant were
opponents for the Idaho Senate Seat for District 29 during the 2016 election cycle. The Plaintiff,
Marcus Nye, defeated the defendant, Tom Katsilometes. Thereafter, the Defendant challenged
the results of the election through a Verified Complaint for Contest of Election filed with the
Idaho Senate pursuant to Idaho Code§§ 34-2101 - 34-2121. Following a hearing, the Idaho
Senate ruled against the Defendant and upheld the election of Senator Nye. As a part of that
decision, the Idaho Senate ordered the Defendant to pay the Plaintiff his witness fees and costs of
discovery. The Senate further determined the Contest of Election was brought and pursued
frivolously, unreasonably, and without factual or legal foundi~fon, sufficient to warrant an award
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of attorney fees in the Plaintiff's favor. Citing its authority pursuant to Article III, Section 9 of
the Idaho Constitution, the Idaho Senate ordered the Defendant to also pay to Senator Nye his
reasonable attorney fees in the amount of $18,060. (See Action for Declaratory J., April 27,
2017, 1-2.) The Defendant did pay to the Plaintiff the amounts ordered for the witness fees and
costs of discovery. However, the Defendant has not paid the attorney fees ordered by the Idaho
Senate, prompting the Plaintiff to bring this action to recover the attorney fees awarded to him
through the entry of a Declaratory Judgment.
PROCEDURAL HISTORY

As this case has advanced, the parties have disagreed about the documents and
information necessary for this Court to render a decision. Because the record is potentially
voluminous, the parties have sought to settle the Court Record through stipulation where
possible. However, certain proposed evidence is still disputed. As part of the ongoing efforts to
settle the record, the Plaintiff brought this pending Motion to Exclude Disputed Exhibits from
Court Record. By that motion, the Plaintiff is seeking a court order excluding certain of the
Defendant's proposed exhibits from the Court Record in this case. The Plaintiff supported his
motion with a written memorandum, which was followed by the Defendant's opposition brief.
The Plaintiff also submitted a Supplemental Memorandum clarifying his position.
This Court heard oral arguments on October 2, 2017. After considering the parties'
arguments and upon review of the file and the relevant law, this Court took the matter under
advisement and now issues its ruling as follows.
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1. Whether to grant the Plaintiff's request to exclude some of the Defendant's proposed
exhibits.
STANDARD OF REVIEW

A motion in limine seeks an advance ruling on the admissibility of evidence. State v.

Young, 136 Idaho 113, 120, 29 P.3d 949,956 (2001). Trial courts have broad discretion in
determining the admissibility of evidence in cases before them and ruling on motions in limine.

Appel v. LePage, 135 Idaho 133, 15 P.3d 1141 (2000)(overtumed on other grounds). An
appellate court will not disturb a trial court's discretion absent a clear showing of abuse. See

State v. Gray, 129 Idaho 784,791,932 P.2d 907,914 (Idaho Ct.App. 1997). When reviewing an
exercise of discretion on appeal the appellate court inquires as to:
(1) whether the lower court correctly perceived the issue as one of discretion; (2)
whether the court acted within the outer bounds of such discretion and
consistently with legal standards applicable to specific choices; and (3) whether
the court reached its decision by an exercise of reason.

State v. Thompson, 132 Idaho 628,631,977 P.2d 890,893 (1999). The trial court's exercise of
discretion must constitute reversible error affecting the substantial rights of a party before the
appellate court will disturb the trial court's decision. See id. Additionally, a trial court may deny
the motion and wait until trial to determine if the evidence should be admitted or excluded.

Lanham v. Idaho Power Co., 130 Idaho 486,492,943 P.2d 912,918 (1997). If the trial court
defers a ruling on the motion, a party must reassert an objection at the time of the offer in order
to preserve the issue. "However, evidentiary rulings involving relevancy are not discretionary
matters, and as such, are reviewed de novo on appeal_;, Loza v. Arroyo Dairy, 137 Idaho 764,
MEMORANDUM DECISION AND ORDER
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766, 53 P.3d 347, 349(Idaho Ct.App. 2002).
DISCUSSION

The Plaintiff has requested this Court exclude Tabs 30-35 of the Defendant's Proposed
Exhibits. Those exhibits include various email exchanges, a blog entry, and four legislative
statements of purpose/fiscal notes. However, in a supplemental memorandum, the Plaintiff
withdrew his objection to Disputed Exhibit 30, marked as Bates No. 971-978, which exhibit
includes various email exchanges between Jennifer Novak and the Defendant. Because the
emails included in that exhibit were actually part of the Record considered by the Idaho Senate in
rendering its decision to award attorney fees, the Plaintiff acknowledged the potential relevancy
of those emails to this case. Therefore, there is no longer a dispute about the admissibility of the
email exchanges designated as Joint District Court Record 971-978, and this Court will not
address that exhibit further.
Through his motion, the Plaintiff lodged the same straightforward complaints about each
of the challenged exhibits. Specifically, the Plaintiff argues the disputed exhibits should be
excluded pursuant to Idaho Rules of Evidence 801 and 802 as hearsay because the exhibits
consist of inadmissible out-of-court statements. The Plaintiff also argues the exhibits lack the
foundation requirements ofldaho Rule of Evidence ("IRE") 602 and are further irrelevant under
Rules 401 and 402 because none of the information contained in the disputed exhibits were part
of the record considered by the Idaho Senate in awarding attorney's fees against the Defendant.
In responding to the Plaintifrs motion to exclude, the Defendant acknowledged that
evidence which was not part of the Record submitted to the State Affairs Committee and
MEMORANDUM DECISION AND ORDER
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therefore not considered by that committee in rendering its fee award decision, might normally be
excluded in a typical civil case. Nonetheless, the Defendant still argues such exhibits might be
admissible in this case because "the exhibits which remain in dispute are statements subsequently
made by Senators who sat on the State Affairs Committee" and therefore "contain evidence of
the Senate's subsequent remedial legislative actions to retroactively allow for the award of
attorney's fees in a Contest of Election under I.C. § 34-21-1 et seq." (Resp. to Pl.'s Mot. to
Exclude Exs. from Ct. R. ("Resp. to PL' s Mot. to Exclude Ex."), Sept. 11, 2007, 3.) The
Defendant further reasons this is an atypical case, with the parties proceeding as if they were
creating an administrative record in preparation for an eventual appeal to the Idaho Supreme
Court. (Both parties concede this case will proceed to the Idaho Supreme Court no matter the
outcome.) As such, the Defendant argues this Court should employ the more relaxed evidentiary
standards set forth in the Idaho Administrative Procedures Act ("IDAPA"), which allows for the
suspension of the Idaho Rules of Civil Procedure and the Idaho Rules of Evidence in certain
cases before the agency. (Resp. to Pl. 's Mot. to Exclude Exs. at 2, citing IDAPA Rules
20.01.01.600 and 20.01.01.052. 1) The Defendant argues it is better to err on the side of caution

1 IDAPA 20.01.01.600
600. RULES OF EVIDENCE--EVALUATION OF EVIDENCE (Rule 600).

Evidence should be taken by the agency to assist the parties' development of a record, not excluded to frustrate that
development. The presiding officer at hearing is not bound by the Idaho Rules of Evidence. No informality in any
proceeding or in the manner of taking testimony invalidates any order. The presiding officer, with or without
objection, may exclude evidence that is irrelevant, unduly repetitious, inadmissible on constitutional or statutory
grounds, or on the basis of any evidentiary privilege provided by statute or recognized in the courts of Idaho. All
other evidence may be admitted if it is of a type commonly relied upon by prudent persons in the conduct of their
affairs. The agency's experience, technical competence and specialized knowledge may be used in evaluation of
evidence.
IDAPA 20.01.01.052

MEMORANDUM DECISION AND ORDER

PageS

Nye v. Katsilometes - Motion to Exclude
CASE NO. CV-2017-1622-OC

72 of 334

and have a more inclusive record, which is necessary to preserve the parties' ability to argue all
aspects of their claims and defenses in front of the Supreme Court.

a.

Analysis

First, before addressing the admissibility of the disputed exhibits, this Court must address
the Defendant's arguments in favor of relaxing the evidentiary standards for admission of
evidence in a civil case. Despite the Defendant's assertions that this lawsuit has not exactly
proceeded in a "typical" fashion, this case has still to come before this Court as a request for the
entry of declaratory judgment and must be treated as such. By its very nature, a lawsuit seeking
the entry of a declaratory judgment does not involve application of the administrative rules or a
relaxed version of the Idaho Rules of Evidence or the Idaho Rules of Civil Procedure. Therefore,
decisions regarding the admission of evidence will follow the rules of civil procedure and
evidence applicable in any civil action before the district court
i.

Blog Post

The Plaintiff is first seeking to exclude the blog post submitted as Tab 31 of the
Defendant's Proposed Exhibits. The Plaintiff argues the blog must be excluded because the
posting is nothing more than the author's out-of-court statement and is therefore inadmissible
hearsay. The Plaintiff argues the blog post also lacks the foundational requirements of IRE 602.
Further, the Plaintiff argues the blog is inadmissible under Rules 401 and 402 because it was not

052. LIBERAL CONSTRUCTION (Rule 52).
The rules in this chapter will be liberally construed to secure just, speedy and economical determination of all issues

presented to the agency. Unless prohibited by statute, the agency may permit deviation from these rules when it fmds
that compliance with them is impracticable, unnecessary or not in the public interest.
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part of the Record considered by the Idaho Senate in rendering its award of attorney fees against
the Defendant and is therefore not relevant to the questions before this Court. (See Mem. in
Supp. of Pl.'s Mot. to Exclude Disputed Exs. from Ct. R., Aug. 28, 2017, 3.)
In responding to the Plaintiffs motion to exclude, the Defendant did not specifically

address the admissibility of the disputed blog post, and counsel for the Defendant also conceded
during oral arguments that the blog post does not meet the high evidentiary bar necessary for
admission in this case.
This Court will grant the Plaintiffs request to exclude the blog post found in Tab 31 of
the Defendant's Proposed Disputed Exhibits. There is no question that the blog post was not part
of the Record considered by the Idaho State Senate in making its decision to impose attorney fees
against the Defendant. (See Resp. to Pl. 's Mot. to Exclude Exs. from Ct. R., Sept. 11, 2017, 3.)
As such, there is no question the blog post violates several of the Idaho Rules of Evidence,
including the foundational requirements ofIRE 602, the rules excluding hearsay found in Rules
801, 802 and 803, and the relevancy requirements imposed by Rules 401 and 402. Moreover,
based on the Defendant's concessions that the blog post does not meet the evidentiary bar for
admission and the fact that the blog post was not part of the Record considered by the Idaho
Senate in rendering its fee award decision, this Court must exclude Joint District Court Record
979-981, "Idaho Reports in Blog Form: How to Overturn an Election." That document will not
be considered by this Court in rendering a decision.

Unless required by statute, the Idaho Rules of Civil Procedure and the Idaho Rules of Evidence do not apply to
contested case proceedings conducted before the agency.
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ii.

Statements of Legislative Purpose/Fiscal Notes

The Plaintiff is also seeking to exclude the legislative statements of purpose/fiscal notes
included in Tabs 32-35 of the Defendant's Proposed Disputed Exhibits. The Plaintiff makes the
same general complaints that those exhibits should be excluded because they violate the rules of
evidence pertaining to hearsay, foundation, and relevance. In addition to those arguments, the
Plaintiff also directed this Court's attention to the disclaimers included with each of the
legislative statements of purpose/fiscal notes, which disclaimers specify that those documents
were "neither intended as an expression of legislative intent nor intended for any use outside of
the legislative process, including judicial review (Joint Rule 18)." (Mem. in Supp. of Pl.'s Mot.
to Exclude Disputed Exs. from Court R. at 4.) The Plaintiff asserts those disclaimers are "a clear
and obvious indication that the Idaho Legislature did not consider the statements made therein to
be of the type which should be relied upon by courts when making decisions about the meaning
of the legislation to which they apply." (Id.)
As mentioned, the Defendant has recognized that evidence which was not part of the
Record considered by the Idaho Senate in rendering its fee award decision might normally be
excluded. Nonetheless, the Defendant argues exhibits such the legislative statements of purpose
are admissible in this case because "the exhibits which remain in dispute are statements
subsequently made by Senators who sat on the State Affairs Committee" and therefore "contain
evidence of the Senate's subsequent remedial legislative actions to retroactively allow for the
award of attorney's fees in a Contest of Election under I.C. § 34-21-1 et seq." (Resp. to PL 's
Mot. to Exclude Exs. from Ct. R. at 3.) The Defendant also employed his argument previously
MEMORANDUM DECISION AND ORDER
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explained that this Court should suspend or relax the evidentiary standards applicable to a
"typical" civil action.

In addition to that reasoning, the Defendant argues the legislative documents are also
excused from the hearsay rules pursuant to IRE 803(8), which provides an exception for certain
public records.2 The Defendant offered that he could provide additional foundation, if necessary,
but believes such a requirement would not be in the interest of judicial economy. Further, the
Defendant argues these documents were at issue in deciding the election contest, in that the
"20 I 7 amendments are an admission by the Senate that they knew full well they lacked the
statutory or constitutional authority to make an award of attorney's fees against Defendant." (Id.
at 4.) The Defendant also argues these documents are ''relevant to the interpretation of the Senate
Rules which governed the proceedings before the Senate." In addition, the Defendant contends
the disputed documents are akin to the legislative history and context relevant to reaching a
decision in this matter. (Id.) The Defendant submits that the parties differ as to the meaning of
the words contained in the pre-2017 version of the statute at issue; thus, this Court must
reference legislative history to reach a conclusion. As such, in addition to his argument that the

2

Rule 803, Hearsay exceptions; availability of declarant immaterial

The following are not excluded by the hearsay rule, even though the declarant is available as a witness.
(8) Public records and reports. Records, reports, statements, or data compilations in any fonn of a public office or
agency setting forth Its regularly conducted and regularly recorded activities, or matters observed pursuant to duty
imposed by law and as to which there was a duty to report, or factual findings resulting from an investigation made
pursuant to authority granted by law, unless the opponent shows the sources of information or other circumstances
indicate lack of trustworthiness. The following are not within this exception to the hearsay rule: (A) investigative
reports by police and other law enforcement personnel, except when offered by an accused in a criminal case; (B}
investigative reports prepared by or for a government, a public office or an agency when offered by it In a case in
which it is a party; (C) factual findings offered by the government in criminal cases; (D) factual findings resulting
from special investigation of a particular complaint, case, or incident, except when offered by an accused in a
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statements of purpose are public record, the Defendant maintains those documents are also
relevant to evaluating the Defendant's statutory interpretation and constitutional defenses
included in the Answer.
Finally, the Defendant argues "many" of the exhibits the Plaintiff hopes to exclude should
be considered by this Court because the disputed exhibits demonstrate the Senate's bias. (Id. at
7.) Under the Idaho Constitution, the Defendant argues the motivations of the Senate must be
examined in a case challenging an election. Furthermore, the Defendant argues bias must be
considered in light of his allegations that the senators here were acting in a quasi-judicial
capacity, subject to the Idaho Code of Judicial Conduct. (See id.)
This Court will reserve ruling on the whether to admit the disputed legislative statements
of purpose/fiscal notes found in Tabs 32-35 of the Defendant's Proposed Disputed Exhibits. As
explained, this lawsuit is before this Court as an Action for Declaratory Judgment. In order to
reach a decision in a declaratory action, a court must determine whether a justiciable controversy
exists, and if so, whether it should exercise its discretion to make a declaration of rights. "[I]n
determining whether to grant a declaratory judgment, the criteria is whether it will clarify and
settle the legal relations at issue, and whether such declaration will afford a leave from
uncertainty and controversy giving rise to the proceeding." Miles v. Idaho Power Co., 116 Idaho
635,643, 778 P.2d 757, 765 (1989)(quoting Sweeney v. Am. Nat'/ Bk, 62 Idaho 544, 115 P.2d
109 (1941). By his lawsuit, the Plaintiff is seeking a judgment from this Court ordering the
Defendant to pay Senator Nye the attorney fees ordered by the Idaho Senate. Thus, this Court

criminal case.
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has been asked to first decide whether the Idaho Senate had the authority to award attorney fees
and, if so, whether this Court can turn that award into a judgment. When it comes to answering
that question, this Court may or may not need to consider the disputed legislative statements of
purpose/fiscal notes. However, regardless of whether those documents are eventually
considered, this Court has concluded that the legislative statements of purpose/fiscal notes do
meet the definition of the type of public records exempt from the hearsay rules pursuant to IRE
803(8). Therefore, should this Court decide it needs to look beyond the Record considered by the
Idaho Senate in awarding fees to the Plaintiff, this Court will take judicial notice of the disputed
legislative statements of purpose/fiscal notes without further input from the parties.
CONCLUSION

In sum, the Plaintiff withdrew his request to exclude the email exchanges found under
Tab 30 of the Defendant's Proposed Disputed Exhibits. This Court granted the Plaintiffs
request to exclude the disputed blog post from the Court Record. This Court will reserve ruling
on the Plaintiffs request to exclude the legislative statements of purpose/fiscal notes located in
Tabs 32-35 of the Defendant's Proposed Disputed Exhibits. Should this Court determine that
consideration of those documents are necessary to issue a ruling on the Plaintiff's request for a
declaratory judgment, then this Court will consider the statements of purpose/fiscal notes without
further notice to the parties.
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IT IS SO ORDERED.
DATED this 24th day of October, 2017.

~c-~
ROBERT C. NAFTZ
District Judge
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(_)
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 25 th day of October, 2017, I served a true and correct copy of
the foregoing document upon each of the following individuals in the manner indicated.
James D. Ruchti
Ruchti & Beck, PLLC
Oakley Building
1950 Clark St., Suite 200
Pocatello, ID 83201

() U.S. Mail
(X) E-Mail

J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83 702

( ) U.S. Mail
(X) E-Mail

( ) Hand Delivery
( ) Facsimile

( ) Hand Delivery
( ) Facsimile
ROBERT POLEK!, Clerk

By: -~-+-----""'"-PO_,.__~-~..,.____,._UJ.4
_ _ __
Deputy Clerk
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
W. MARCUS W NYE ,
Case No:CV-2017-0001622-OC

Plaintiff,
vs.

ORDER SETTING
STATUS CONFERENCE

TOM KATSOLOMETES,
Defendant.
Good cause existing thereof,
IT IS HEREBY ORDERED that a TELEPHONIC STATUS CONFERENCE
regarding the briefing schedule is hereby set for MONDAY, NOVEMBER 27, 2017 AT
THE HOUR OF 3:30 P.M. Counsel for the Plaintiff will appear in person. The Court will call
Defense counsel at 208-345-5183 on the date and at the time set forth hereinabove.
DATED this

'd.,_'=,

day of October, 2017.

ROBERT C. NAFTZ
District Judge
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CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on the
day of October, 2017, I served a true and
correct copy of the foregoing document upon each of the following individuals in the
manner indicated.
James Ruchti
Ruchti & Beck Law Offices
Oakley Building, 1950 E Clark St, Ste 200
Pocatello, ID 83201

□ U.S. Mail
~ E-Mail:

D

james@idaholaw.us
shannon@idaholaw.us
Hand Deliver

□ Fax:
□ U.S. Mail

J. Kahle Becker
223 N. 6th st. #325
Boise, ID 83702

~

E-Mail: kahle@kahlebeckerlaw.com
D Hand Deliver
□ Fax:
Robert Poleki
CLERK OF THE COURT
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FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
W. MARCUS W NYE ,
Plaintiff,

Case No:CV-2017-0001622-OC
ORDER SETTING
BRIEFING SCHEDULE

VS.

TOM KATSOLOMETES,
Defendant.
The parties outlined the status of the above entitled matter and discussed a briefing
scheduling order during a telephonic status conference held on November 27, 2017. The
parties agreed to the briefing scheduling order listed below.
(1) Simultaneous briefs shall be filed with the Court on December 28,
2017.
(2) Reply memorandums shall be submitted simultaneously and shall be
filed with the Court on January 29, 2018.
(3) The page limit for each brief is a maximum of 25 pages.
The Court advised the parties that a Judge's copy of all briefs shall be emailed to the Court Clerk at kpovey@bannockcounty.us along with a hard copy
being filed with Court Records.
IT IS SO ORDERED.
DATED this

a8

rt~.....

'' -1• ib

day of November, 2017.

~c.f¼

~OBERT C. NAFTZ
District Judge

Case No.: CV-2017-0001622-OC
ORDER SETTING BRIEFING SCHEDULE
Page 1 of 2
83 of 334

.

·-

CERTIFICATE OF SERVICE

_M_

I HEREBY CERTIFY that on the
day of November, 2017, I served a true
and correct copy of the foregoing document upon each of the following individuals in the
manner indicated.

James Ruchti
Ruchti & Beck Law Offices
Oakley Building, 1950 E Clark St, Ste 200
Pocatello, ID 83201

□ U.S. Mail
[gl E-Mail: james@idaholaw.us
shannon@idaholaw.us
D Hand Deliver
□ Fax:

J. Kahle Becker
223 N. 6th St. #325
Boise, ID 83702

□ U.S. Mail
[g1 E-Mail: kahle@kahlebeckerlaw.com

D Hand Deliver
□ Fax:

Robert Poleki
CLERK OF THE COURT

By:_\?tM
.............
·· :...z....:...~ ~ " - - - - Deputy Clerf<~
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James D. Ruchti (ISB # 6366)
Joel A. Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT,
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

W. MARCUS W. NYE, an individual,

)

)
Plaintiff,

)

)
vs.

CASE NO. CV-17-1622-OC

)

)

PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT ON
DECLARATORY JUDGMENT ACTION

TOM KATSILOMETES, an individual, )

)
Defendant.

)

)
COMES NOW Plaintiff, by and through the undersigned counsel, pursuant to Rule
56 of the Idaho Rules of Civil Procedure, and hereby submits his Motion for Summary
Judgment on Declaratory Judgment Action on the grounds and for the reason that there
are no genuine issues as to any material fact in this case because the Idaho Senate was
acting within its authority pursuant to Article 3, § 9, of the Idaho Constitution when it
awarded Plaintiff his attorney fees for having to defend against Defendant Tom
Katsilometes' Contest of Election, which the Idaho Senate found Defendant brought and
pursued frivolously, unreasonably, and without factual or legal foundation.

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ON DECLARATORY JUDGMENT ACTION - PAGE 1
[S:\1854-002 NyeM\Motion for SJ.wpd]

85 of 334

l'')
\
-.....

.

Pursuant to Article 2, § 1, of the Idaho Constitution ("separation of powers"), the
Court's role in deciding this motion is simply to determine whether the Idaho Senate acted
within the bounds of its constitutional authority as described in Article 3, § 9, of the Idaho
Constitution. If that determination is in the affirmative, the Court must grant this motion
and, thereafter, issue a judgment against Defendant and in favor of Senator Nye for the
unpaid attorney fees in the amount of $18,060.00 and should add to that amount Senator
Nye's pre- and post-judgment interest pursuant to Idaho Code§ 28.:22-104, as well as
litigation costs and attorney fees for having to bring this declaratory judgment action.
This motion is supported by the Memorandum in Support filed herewith and the
stipulated Joint District Court Record previously filed.
Oral argument is requested.
DATED this 28 th day of December, 2017
RUCHTI & BECK LAW OFFICES

~
JAMES D. RUCHTI
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 28th day of December, 2017, I served a true and
correct copy of the above and foregoing document to the following person:

J. Kahle Becker

[ J U.S. Mail/Postage Prepaid

Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

[ ] Hand Delivery
[ ] Overnight Mail
[ ] Facsimile: 208-906-8663
[xx] Email: Kahle@KahleBeckerLaw.com
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James D. Ruchti (ISB # 6366)
Joel A. Beck {ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: {208) 478-5100
Facsimile: {208} 232-5100

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT,
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,

)

)
Plaintiff,

)

)
vs.

CASE NO. CV-17-1622-OC

)

)
TOM KATSILOMETES, an individual, )

MEMORANDUM IN SUPPORT OF
PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT ON
DECLARATORY JUDGMENT ACTION

)
Defendant.

)

)

COMES NOW Plaintiff {hereinafter "Senator Nye"), by and through the undersigned
counsel, pursuant to Rule 56 of the Idaho Rules of Civil Procedure, and hereby submits
his Memorandum in Support of Plaintiff's Motion for Summary Judgment on Declaratory
Judgment Action. By his Motion, Senator Nye argues there are no genuine issues as to
any material fact in this case because the Idaho Senate was acting within its authority
pursuant to Article 3, § 9, of the Idaho Constitution when it awarded Plaintiff his attorney
fees for having to defend against Defendant Tom Katsilometes' Contest of Election, which
the Idaho Senate found Defendant brought and pursued frivolously, unreasonably, and
without factual or legal foundation.
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Pursuant to Article 2, § 1, of the Idaho Constitution ("separation of powers"), the
Court's role in deciding Senator Nye's motion is simply to determine whether the Idaho
Senate acted within the bounds of its constitutional authority as described in Article 3, §
9, of the Idaho Constitution. If that determination is in the affirmative, the Court must grant
this motion and, thereafter, issue a judgment against Defendant and in favor of Senator
Nye for the unpaid attorney fees in the amount of $18,060.00 and should add to that
amount Senator Nye's pre- and post-judgment interest pursuant to Idaho Code § 28-22104, as well as litigation costs and attorney fees for having to bring this declaratory
judgment action.
For the reasons stated below, the Court should accept Senator Nye's position and
grant his Motion. This Memorandum is also supported by the Stipulated Record previously
filed.

I. FACTS
This is an action for declaratory judgment ordering Defendant to pay Senator Nye
the attorney fees awarded by the Idaho Senate to Senator Nye and against Defendant.
See Action for Declaratory Judgment on file. Defendant lost his bid for election to the
Idaho Senate seat for District 29 on November 8, 2016 when Senator Nye was elected by
the voters of District 29 to that seat. Joint District Court Record (hereinafter "Record") at
Tab 10, Bates No. 656; and judicial notice. Defendant filed a Notice of Contest of Election
with the Idaho Senate on November 28, 2016. Record at Tab 1, Bates Nos. 1-2. In his
Notice, Defendant alleged that Senator Nye was "disqualified from being elected" for
violations of Idaho's "Sunshine Law." Id. His Notice also alleged the Bannock County
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Board of Canvassers committed errors in counting ballots or in declaring the election
results and that the ballot tabulating machines were improperly prepared and certified. Id.
The Idaho Secretary of State's Office had previously been asked to look into the
allegations of Sunshine Law violations and determined there were no such violations.
Record at Tab 7, Exhibit M, Bates No. 496. Defendant requested a ballot recount of only
five District 29 precincts, which took place on December 15, 2016 in Bannock County. Id.,
Exhibit Q, Bates No. 507. The Idaho Secretary of State's Office (Chief Deputy Tim Hurst)
participated in the recount. Record at Tab 22 (Lorax Deposition (7:20-9:6)). The Office
of the Attorney General for the State of Idaho oversaw the ballot recount for those specific
precincts and concluded the following: "Based on these results, and as announced
following the recount in Bannock County, the winner of the race for the office of State
Senate, Legislative District 29, in the 2016 General Election is Mark Nye." Record at Tab
7, Exhibit M, Bates No. 507.
Defendant then filed his Verified Complaint for Contest of Election with the Idaho
Senate on December 5, 2016 pursuant to Idaho Code§§ 34-2101 through 34-2121.
Record at Tab 2, Bates Nos. 3-11. In his Verified Complaint, Defendant requested that the
Idaho Senate declare Senator Nye to have been ineligible to have run for office and/or
disqualified to hold office due to alleged violations of Idaho's Sunshine Law. Id. Defendant
also requested that the Idaho Senate nullify the election of Senator Nye to the Idaho State
Senate by the voters of District 29 due to said alleged violations. Id. Finally, Defendant's

Verified Complaint requested that the Idaho Senate award him litigation costs and
attorney fees in bringing the contest of election against Senator Nye. Id., Bates No. 9.
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The President Pro Tempore of the Idaho Senate issued the Procedural Order for
Contest of Election dated December 12, 2016. Record at Tab 3, Bates Nos. 12-14.
On December 19, 2016, Senator Nye served his Answer to Verified Complaint for
Contest of Election. Record at Tab 5, Bates Nos. 23-30. In his Answer, Senator Nye
denied he was ineligible to run for the Idaho Senate or disqualified to hold office as an
Idaho Senator. Id., Bates Nos. 28-29. He further rejected the suggestion that the Idaho
Senate should nullify his election to office by the voters of District 29. Id. He also flatly
rejected any allegation that he had somehow violated Idaho's Sunshine Law. Id. Finally,
he requested that the Idaho Senate award him litigation costs and attorney fees for having
to defend the frivolous contest of election action. Id.
After the Senate State Affairs Committee held a hearing on the matter, the Idaho
Senate ruled against Defendant on all matters in his Contest of Election and upheld the
election of Senator Nye. Record at Tab 29, Bates No. 970 and Record at Tabs 24-25,
Bates Nos. 952-55. Further, the Idaho Senate ordered Defendant to pay Senator Nye
witness fees and costs of discovery in the amount of the $1,211.84 plus Senator Nye was
awarded the $500.00 bond posted by Defendant. Id. Finally, under its authority pursuant
to Article 3, § 9, of the Idaho Constitution, the Idaho Senate found that: "... (1) it has
abiding belief that the Contest of Election was brought and pursued frivolously,
unreasonably, and without factual or legal foundation; (2) an assessment for attorney's
fees is found to be reasonable and appropriate in the circumstances in the amount of

$18,060.00 as against the contestant; and (3) the contestant is ordered to pay incumbent
the same." Id. (see Record at Tab 24, Bates No. 952, for quoted language).
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Prior to the filing of this Action for Declaratory Judgment, Senator Nye collected the
$500.00 bond posted by Defendant, and Defendant paid to Senator Nye the amount of
$1,211.84 in additional costs. See Action for Declaratory Judgment (Paragraph XIV) and
Answer to Action for Declaratory Judgment (Paragraph 15). Defendant has failed to pay
the attorney fees the Idaho Senate ordered him to pay Senator Nye. See Action for
Declaratory Judgment (Paragraph XV) and Answer to Action for Declaratory Judgment
(Paragraph 16).
According to Idaho Senate Journals dating back to 1945 and Idaho House Journals
dating back to 1955, there has only been one contest of election of a legislative race.
Record at Tab 7, Exhibit R, Bates Nos. 508-42. That contest of election took place in 1980
and challenged the election of Senator John T. Peavey to the Idaho Senate. Id. The
contest of election alleged the Board of Canvassers counted illegal votes and rejected legal
votes. Id. The contest of election failed and Senator Peavey's election was upheld. Id.

II. STANDARD OF REVIEW
Rule 56(a) of the Idaho Rules of Civil Procedure provides that "[a] party may move
'for summary judgment, identifying each claim ... on which summary judgment is sought."
The district court must grant the motion for summary judgment if the moving party "shows
that there is no genuine dispute as to any material fact and the movant is entitled to
judgment as a matter of law." Rule 56(a), I.R.C.P. If the moving party proves there is no
genuine issue of material fact and that it is entitled to judgment as a matter of law, the
burden shifts to the non moving party to show a genuine issue of material fact exists. See
Boise Mode, LLC v. Donahoe Pace &Partners Ltd., 154 Idaho 99, 103-04, 294 P.3d 1111,
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1115~16 (2013). Summary judgment is properly granted in favor of the moving party when
the non moving party fails to establish the existence of an element essential to that party's
case upon which that party bears the burden of proof at trial. Smith v. Meridian Joint
School Dist. No. 2, 128 Idaho 714, 719, 918 P.2d 583, 588 (1996).

Ill. RELEVANT LAW
"The separation of powers doctrine embodies the concept that the three branches
of government, legislative, executive and judicial, should remain separate and distinct so
that each is able to operate independently." Sweeney v. Otter, 119 Idaho 135, 139, 804
P.2d 308,312 (1990). Although not expressly mentioned in the Constitution of the United
States, this concept was adopted as a guiding principle in establishing the United States
government. Id.
As the Idaho Supreme Court has recognized, Associate Supreme Court Justice
Joseph Story, in Story of the Constitution, (1873), quoted the French philosopher Charles
de Montesquieu on the dangers associated with the three branches of government
becoming entwined:
When ... the legislative and executive powers are united in the same person,
or in the same body of magistrates, there can be no liberty, because
apprehension may arise, lest the same monarch or senate should enact
tyrannical laws, or execute them in a tyrannical manner. Again, there is no
liberty, if the judiciary power be not separated from the legislative and
executive. Were it joined with the legislative, the life and liberty of the
subject would be exposed to arbitrary control; for the judge would be the
legislator. Were it joined to the executive power, the judge might behave
with violence and oppression. There would be an end of everything were the
same man, or the same body, whether of the nobles or of the people, to
exercise these three powers, that of enacting laws, that of executing the
public resolutions, and of trying the causes of individuals.
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Sweeney, 119 Idaho at 139, 804 P.2d at 312.
The framers of the Idaho Constitution included the concept of separation of powers
as an express provision. Id. "Article 2, § 1 of the Idaho Constitution provides for the
separation of powers among the three branches of Idaho's government." Mead v. Arnell,
117 Idaho 660, 664, 791 P.2d 410,414 (1990). Article 2, § 1, of the Idaho Constitution
states:
Section 1. DEPARTMENTS OF GOVERNMENT. The powers of the
government of this state are divided into three distinct departments, the
legislative, executive and judicial; and no person or collection of persons
charged with the exercise of powers properly belonging to one of these
departments shall exercise any powers properly belonging to either of the
others, except as in this constitution expressly directed or permitted.
While Idaho's judlcial branch "is established as a co-equal department of government
under the terms of article 2, § 1 of the Constitution of the state of Idaho," the Idaho
Supreme Court "has consistently acted to protect against encroachment of one department
of government on another." Mead, 117 Idaho at 669, 791 P.2d at 419. The Idaho
Supreme Court has further held "that the separation of powers doctrine is triggered when
(1) a 'textually demonstrable constitutional commitment' assigns the matter to a particular
branch of government; or (2) the matter implicates another branch's discretionary
authority."

Tucker v. State of Idaho, 162 Idaho 11, 72, 394 P.3d 54 (2017) (internal

citation omitted}.
The Idaho Supreme Court "has consistently recognized that the separation of
powers provided by Article 11 of our constitution prohibits judicial review of the discretionary
acts of other branches of government." In re SRBA Case No. 39576, 128 Idaho 246, 261,
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912 P.2d 614,629 (1995). The Idaho Supreme Court has adopted specific criteria, set out
in Baker v. Carr, 369 U.S. 186, 82 S.Ct. 691 (1962), to determine whether the judicial
resolution of a disputed issue would require a judicial decision regarding "how another
branch of government should exercise its discretion." Id. Those criteria are as follows:

(1) whether the constitution directs that the issue be resolved by a coordinate
branch of government; (2) whether judicially manageable standards exist for
the resolution of the issue; (3) whether it is possible to·render a decision
without making an initial nonjudicial policy determination; (4) whether judicial
resolution would evince a lack of the respect due coordinate branches of
government; (5) whether there is an unusual need for unquestioning
adherence to a political decision already made; or (6) whether judicial
resolution would embarrassingly result in varied rules among separate
departments of government on a single question.
Id.

Thus, in order to determine whether the Idaho Senate's award of attorney fees
against Defendant for frivolously bringing a contest of election was within the Senate's
constitutional commitment and/or discretion, the Court must turn to the language of the
Idaho Constitution. Article 3, § 9, of the Idaho Constitution states the following:
Section 9. POWERS OF EACH HOUSE. Each house when assembled shall
choose its own officers; judge of the election, qualifications and returns
of its own members, determine its own rules of proceeding, and sit upon
its own adjournments; but neither house shall, without the concurrence of the
other, adjourn for more than three days, nor to any other place than that in
which it may be sitting.
(Emphasis added.)
In deciding the matter at hand, the Court can turn to previous Idaho Supreme Court
decisions for guidance. In Beitelspacher v. Risch, 105 Idaho 605, 605-06, 671 P.2d 1068,
1068-69 {1983), five legislators petitioned the Idaho Supreme Court to weigh in on a
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dispute between Idaho House and Senate members and their legislative leadership
(President portempore and Speaker of the House) regarding the interpretation of"Mason's
Manual of Legislative Procedure and the rules contained therein," and to apply those rules
to their dispute. The Idaho Supreme Court held the following:
Both petitioners and respondents urge us to consider Mason's Manual of
Legislative Procedure and the rules contained therein, and to interpret and
apply those rules to this situation. However, this would require the Court to
interpret rules which govern parliamentary procedure in the legislature. This
we decline to do in light of the fact that the Senate has already, through its
leadership, interpreted the effect of its own rules. The Senate, as part of the
legislature, is an independent branch of government. Our state Constitution,
Art. 2, § 1, divides our government into three distinct departments and
forbids members of one department, for example the judiciary, from
exercising powers properly belonging to one of the other departments, such
as the legislature. Art. 3, § 9, of our Constitution gives each house of the
legislature the power to determine its own rules of proceeding. Thus, this
power is specifically reserved to the legislative branch by the Constitution,
and we cannot interfere with that power. The interpretation of internal
procedural rules of the Senate is for the Senate. Its leadership has spoken,
and the Senate as a whole has not overruled it.

Beitelspacher, 105 Idaho at 606, 671 P.2d at 1069.
Several years later, the Idaho Supreme Court again declined to review the Idaho
Senate's rules of proceeding when it was asked to determine whether the Lieutenant
Governor's vote during the Senate's organizational session violated the separation of
powers clause. Sweeney, 119 Idaho at 138 and 145,804 P.2d at 311 and 318.
Perhaps most significantly, in 1964, the Idaho Supreme Court issued a decision
regarding two disputed unopened and uncounted absentee ballots in a state senate race
in Power County. Burge v. Tibor, 88 Idaho 149, 397 P .2d 235 {1964). The disputed votes
were significant given that the certified vote was 1,032 votes to 1,030 votes. Id., 88 Idaho
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at 152, 397 P.2d at 235•36. The Idaho Supreme Court rejected the writ of mandate
requesting that the votes be counted because the votes had not been delivered prior to the
polls closing. Id., 88 Idaho at 154, 397 P.2d at 237. After denying the writ of mandate, the
Idaho Supreme Court closed its opinion by making it clear that it was mindful of the
separation of powers principle and was tailoring its decision to avoid interfering with the
State Senate's constitutional authority:
We are mindful of the provisions of art. 3, § 9, of our constitution, to wit:
'Each house when assembled shall choose its own officers; judge of the
election, qualifications and returns of its own members, determine its own
rules of proceeding, and sit upon its own adjournments;***.' (See al~o, I.C.
Title 34, Ch. 21.)
This provision makes each house of the legislature the sole judge of the
election and qualification of its members. The candidates concerned in this
proceeding being contestants for the office of state senator, the ultimate
decision as to which shall be declared elected and seated, remains to be
made by the state senate when assembled. Our decision herein is not
binding upon that body. It may be considered, along with other pertinent
data, for what weight or effect the senate may see fit to give it, in the final
determination of the election of the senator for Power county, should a
proceeding for that purpose be initiated in or by the state senate, 81 C.J.S.
States § 34; 49 Am.Jur.States, § 34. _
However, we are not here concerned with the election or qualification of
either of the candidates. This is not an election contest or recount
proceeding, nor a review of such. We are concerned only with the narrow
issue as to the authority and duty of this court to compel respondents to
open and count two absentee ballots.

Id., 88 Idaho at 154·55, 397 P.2d at 237.
Thus, the Idaho Supreme Court has clearly and unequivocally declined to interfere
with the power bestowed upon each house of the Idaho Legislature to determine its own
rules of proceeding. This voluntary refusal by the Idaho Supreme Court to involve itself in
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the inner-workings of the Idaho Legislature is an important and necessary restraint to
protect the fundamental principle of separation of powers, thereby avoiding substituting its
own judgment for that of the legislative branch. Tucker, 162 Idaho at 71.

IV. ANALYSIS
The Idaho Senate was within its constitutional authority to require Defendant to pay
attorney fees. The Court should, therefore, grant Plaintiff's summary judgment motion and
issue the necessary judgment.
Pursuant to Article 2, § 1, of the Idaho Constitution ("separation of powers"), the
Court's role in deciding Senator Nye's motion is simply to determine whether the Idaho
Senate acted within the bounds of its constitutional authority as described in Article 3, §
9, of the Idaho Constitution when it awarded Senator Nye his attorney fees. The Idaho
Supreme Court has tread carefully where a co-equal branch of government's assigned
responsibility or discretionary authority is involved. Here, the Idaho Constitution specifically
assigns. to each house of the legislature the authority and responsibility to "judge of the
election, qualifications and returns of its own members" and "determine its own rules of
proceeding." A decision by the Idaho Senate to award Senator Nye his attorney fees was
within that authority.

A.

The Senate Has Jurisdiction to Award Attorney Fees.

It is important to note that Defendant submitted himself to the jurisdiction of the
Idaho Senate when he filed his Contest of Election. The Idaho Senate did not seek
Defendant out. He chose to bring his challenge to the Idaho Senate, knowing full well that
it would be requlred to handle the matter with all the seriousness it demanded.
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Defendant's allegations were alarming - violations of the Idaho Sunshine Law, vote
tabulating machines that were not working properly, and that votes were not counted
properly. In doing so, he opened himself up to the possibility that his Contest of Election
would be rejected and that the Idaho Senate would award attorney fees against him. This
obviously was not a surprise to Defendant. In his own Verified Complaint for Contest

of Election, he requested that the Idaho Senate award him attorney fees for bringing
the Contest of Election. The Idaho Senate had jurisdiction to decide all aspects of this
case, including attorney fee awards.

B.

Defendant's Decision to Bring a Frivolous Contest of Election Has
Consequences.

The award of attorney fees is simply a consequence of Defendant's actions.
Because he chose to continue to challenge Senator Nye's election to office, despite being
told by numerous government entities and the voters that he was wrong, he compelled
Senator Nye to retain the services of legal counsel to ensure he protected his legal rights

and his reputation during the contest of election process. Defendant was apparently
used to being able to require the Bannock County Elections Office, the Idaho Secretary of
State's Office, the Idaho Attorney General's Office and the Idaho Senate to spend its time
and resources responding to his demands and requests without consequence to him
personally, but the Idaho Senate admirably and appropriately drew the line at requiring a
state senator to spend thousands and thousands of dollars of his own money to defend a
seat to which he had fairly and clearly been elected against a frivolous claim. In short,
Defendant was certainly within his legal rights to engage in the numerous challenges he
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pursued against Senator Nye's election. Nobody can stop him from doing so; however, he
is not entitled to do so free of consequence. Actions have consequences. The Idaho
Senate's award of attorney fees is Defendant's consequence.

C.

The Idaho Senate Considered This Matter Carefully and Voted
Unanimously.

The Idaho Senate did not make this decision lightly. After holding hearings on the
matter and bringing it up on the Floor of the Senate, the body unanimously determined
Defendant brought and pursued his Contest of Election frivolously, unreasonably, and
without factual or legal foundation. That was a decision clearly within the authority of the
Idaho Senate to make. The Idaho Senate then felt it was appropriate to award attorney
fees against Defendant for bringing such a flawed Contest of Election.
The significance of this Senate action cannot be overstated. This is only the second
known contest of election action brought to either house of the Idaho Legislature. More
importantly, in its 127 year history, Defendant is the only person or group to have brought
a contest of election action which was so offensive to the sensibilities of the body hearing
the matter that it awarded attorney fees. That is not a desirable distinction.

D.

Public Policy Considerations Call for an Award of Attorney Fees.

Public policy considerations call for an award of attorney fees for frivolous contests
of election. As the Idaho Senate decided in this case whether to award attorney fees, it
had to consider carefully the long-term public policy consequences of frivolous contests of
election. Public policy is squarely within the purview of the Idaho Senate.
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The obvious concerns are whether failing to award attorney fees for a frivolous
contest of election would: (1) encourage other losing candidates to mount contests of
election since there was no personal consequence for doing so; (2) send a message to
other losing candidates that voters are not the final say in an election; (3) send a message
to voters that their votes do not matter; (4) create friction between the Idaho Senate and
those government institutions assigned responsibility for running elections and overseeing
challenges to elections; (5) weaken Idaho's democratic institutions; (6} discourage qualified
and well-meaning individuals from running for office out of concern that their hard work and
effort would be for naught; (7) discourage qualified and well-meaning individuals from
running for office out of concern that they might have to spend their own hard-earned
money to prevent the election from being taken from them after they win it; (8} discourage
qualified and well-meaning individuals from running for office out of concern that their
reputation and privacy would be unfairly and unnecessarily harmed during the discovery
portion of the contest of election process; (9} discourage qualified and well-meaning
individuals from volunteering to work on elections out of concern that their hard work and
effort would be for naught (our election process relies heavily on volunteers}; (10)
discourage qualified and well-meaning individuals from volunteering to work on elections
out of concern that their reputation and privacy would be unfairly and unnecessarily
harmed during the discovery portion of the contest of election process.
Discouraging frivolous contests of election is important. The election process is
messy, filled with uncertainty, and can be frustrating, but it works and has done so since
the birth of our Nation. The courts and the legislature must be careful to never undo the
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expressed democratic will of the people unless the alleged behav.ior has been proven and
is of a nature that warrants such a drastic remedy. Short of meeting those requirements,
community members of all political affiliations will be outraged if an elected official is
replaced with somebody who did not win the election. Such a result will create in the
citizens of Idaho a crisis of confidence in their elected institutions, cynicism towards their
government and concern that government is simply exercising its will over the express
desires of the people.
Frivolous contests of election are also problematic because they allow end runs
around the government institutions and statutory provisions which should be used to
address these particular concerns.
Likewise, frivolous contests of election are an end run around the democratic
process. The voters informed Defendant on November 8, 2016 that they wanted to be
represented in Boise by Senator Nye. Because Defendant could not accept thatoutcome;
he brought his claim to the Senate so it could tell him again. Of course, it is not new for
an unsuccessful candidate to be disappointed with the outcome of an election. Thucydides
remarked on it prior to the birth of Christ in his book on the history of the Pelopennesian
War: "In a democracy, someone who fails to get elected to office can always console
himself with the thought that there was something not quite fair about it."
Additionally, frivolous contests of election are an end run around the election and
recount processes designed to give candidates and communities the ability to observe the
integrity of the election apparatus (machines, volunteers, processes, etc.). Community
members and candidates are invited to observe the calibration of the voting machines,
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participate as volunteers on election day, watch the vote counting process, and otherwise
be involved.
The Court's decision in this matter will send a strong message to those interested
in running for the Legislature in the future. If Defendant does not have to pay attorney
fees, it will send the message to those considering running for office that even if they win
their elections, they will possibly have to face an expensive and potentially embarrassing
contest of election. For those who lose their elections, they can simply follow Defendant's
example on how to further weaken their political opponents by making him/her spend
money defending a meritless contest of election. They will also know they can use the
discovery process to gain access to campaign bank records, inside information about the
campaign, and potentially embarrassing information about the winner of the election and
depose the winner of the election and his/her campaign staff members to obtain additional,
sensitive information which can be used against the elected official in the next campaign.
All of this will have a chilling effect on the desire of people to run for the Legislature or
volunteer for a political campaign.
If Defendant is not required to pay attorney fees, it will also send a message to both
sitting legislators and potential candidates, as well as campaign volunteers, that mistakes
are absolutely not allowed on campaign finance disclosure reports and other similar
documents. This would conflict with the present policy used by the Idaho Secretary of
State's Office, which is to work with candidates on these unfamiliar and sometimes
confusing campaign finance documents.
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E.

The Baker Criteria Call for the Court to Issue the Requested Judgment.

Using the Bakercriteria adopted by the Idaho Supreme Court (see above), it is clear
that it is not the judicial branch's role to second-guess the Idaho Senate's discretionary
decision to award attorney fees. It should, therefore, issue the requested judgment.

1.

The Idaho Constitution directs that the issue be resolved by the Idaho
Senate.

As noted above, the Idaho Constitution gives each house of the Legislature the
assigned responsibility and discretionary authority to "judge of the election, qualifications
and returns of its own members" and "determine its own rules of proceeding." That
language is comprehensive and without limitation. The Framers clearly wanted each
house to manage all aspects of its own affairs. This includes deciding the consequence
of bringing a frivolous challenge to the election of one of its members.

2.

Judicially manageable standards do not exist for resolution of the
issue.

There are no judicially manageable standards for the resolution of the issue of
whether to allow the Idaho Senate to award attorney fees for a frivolous contest of election.
The judiciary would have to evaluate the same policy considerations identified above and
come up with its own determination as to the appropriate action to take. The only standard
which exists is the one clearly expressed by the Idaho Supreme Court that the judiciary
should not violate the right of each house to use its discretion to manage its own affairs.
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It is not possible for the Court to render a decision without making an
initial non-judicial policy determination.

It is impossible for the Court to render a decision on whether to allow the Idaho
Senate to award attorney fees against Defendant without first making a non-judicial policy
determination. The public policy considerations are many and have been identified above.
These public policy considerations are simply not judicial in nature.

4.

A judicial resolution would evince a lack of the respect due coordinate
branches of government.

If the Court were to evaluate whether the Idaho Senate's decision to award attorney
fees was appropriate, it would show a lack of respect due to the Idaho Senate as a coequal branch of government.

The Idaho Senate acted thoughtfully and carefully in

awarding attorney fees. It held hearings, reviewed thousands of documents, considered
oral argument, reviewed deposition testimonies, conducted research, etc. It then voted
unanimously to reject Defendant's Contest of Election and to award attorney fees to
Senator Nye.
The Idaho Senate is closer to the election and democratic processes than the
judicial branch.

It understands the importance of protecting those processes.

It

considered the unintended consequences which can resultfrom allowing frivolous contests

· ·•··ot election to be resolved without consequence to the person bringing the claim. The
Senate then acted accordingly.
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Additionally, if the Court were to second-guess the decision of the Idaho Senate, it
would be a very public rebuke of that body. It would be embarrassing and insulting to the
Senate and its leadership and send a message to the public that the courts do not believe
the Legislature can manage its own affairs.

5.

There is an unusual need for unquestioning adherence to a political
decision already made.

Again, if the Court were to second-guess the decision of the Idaho Senate to award
attorney fees, it would be a very public rebuke of the Senate. It would be embarrassing
and insulting to the Senate and its leadership and send a message to the public that the
courts do not believe the Legislature can manage its own affairs. It would almost ensure
that the public policy concerns identified above would come to fruition.

6.

Judicial resolution would not likely embarrassingly result in varied
rules between the two houses.

Judicial resolution would not likely embarrassingly result in varied rules between the
two houses of the Legislature, so this Baker criterion is not likely a factor to be considered.

V. CONCLUSION
For the reasons stated above, the Court should grant Plaintiff's Motion for Summary
Judgment on Declaratory Judgment Action and issue the requested judgment.
DATED this 28th day of December, 2017
RUCHTI & BECK LAW
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 28th day of December, 2017, I served a true and
correct copy of the above and foregoing document to the following person:

J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

[]
[]
[]
[]

U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Facsimile: 208-906-8663
[xx] Email: Kahle@KahleBeckerLaw.com

~

JAMES D. RUCHTI
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J. Kahle Becker, !SB # 7408
223 N. Sixth Street, #325
Boise, ID 83 702
Phone: (208) 345-5183
Fax: (208) 906-8663
Kahle(ruKahlcBcckerLaw.com
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IN THE DISTRICT COURT OF mE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

W. MARCUS W. NYE, an individual

)

) Case No. CV 17 1622-OC
Plaintiff,

)
)
) DEFENDANT'S DISPOSITIVE
) MOTION
)
)
)
)
)

vs.
TOM KA TSILOMETES,
an individual
Defendant.

COMES NOW, Defendant, Tom Katsilomctes, by and through his counsel of record, J.
Kahle Becker, pursuant to a stipulation to resolve this matter by simultaneously filed dispositivc
motions, and pursuant to IRCP 12(b)(6) and 56(a) and files his Dispositive Motion. This Motion
is based on the record in this case.

In addition to summary judgment and/or a dismissal,

Defendant also seeks his costs pursuant to I.C. § 10-1210 as well as an award of his attorneys'
fees pursuant to Idaho Code§ 12-121 and 12-120(1).
DATED this 28 111 day of December 2017.
By:

s/ J. Kahle Becker
J. KAHLE BECKER
Attorney for Defendant
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 28th day ofDeccmbcr 2017, a true and correct copy
of the foregoing DEFENDANT'S DISPOSITIVE MOTION was served upon opposing counsel
as follows:

=--

James Ruchti,
Ruchti & Beck Law Offices,
1950 E. Clark St. Ste. 200
Pocatello, Idaho 83201

USMail
Personal Delivery
X Facsimile/Email/I-Court

X

s/ J. Kahle Becker

KAHLE BECKER
Attorney for Defendant

J.
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J. Kahle Becker, ISB # 7408
223 N. Sixth Street, #325
Boise, ID 83702
Phone: (208) 345-5183
Fax: (208) 906-8663
Kahle@KahleBeckerLaw.com
Attorney for Defendant
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

)

W. MARCUS W. NYE, an individual

) Case No. CV 17 1622-OC
)
)
) DEFENDANT'S DISPOSITIVE
) MOTION
)
)
)
)
)

Plaintiff,
vs.
TOM KATSILOMETES,
an individual
Defendant.

COMES NOW, Defendant, Tom Katsilometes, by and through his counsel of record, J.
Kahle Becker, pursuant to a stipulation to resolve this matter by simultaneously filed dispositive
motions, and pursuant to IRCP 12(b)(6) and 56(a) and files his Dispositive Motion. This Motion
is based on the record in this case.

In addition to summary judgment and/or a dismissal,

Defendant also seeks his costs pursuant to LC.§ 10-1210 as well as an award of his attorneys'
fees pursuant to Idaho Code§ 12-121 and 12-120(1).
DATED this 28th day of December 2017.
By:

s/ J. Kahle Becker
J. KAHLE BECKER
Attorney for Defendant
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on this 28th day of December 2017, a true and correct copy
of the foregoing DEFENDANT'S DISPOSITIVE MOTION was served upon opposing counsel
as follows:

James Ruchti,
Ruchti & Beck Law Offices,
1950 E. Clark St. Ste. 200
Pocatello, Idaho 83201

X
USMail
_ _ Personal Delivery
X F acsimile/Email/1-Court

s/ J. Kahle Becker
J. KAHLE BECKER
Attorney for Defendant
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J. Kahle Becker, ISB # 7408
223 N. Sixth Street, #325
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Fax: (208) 906-8663
Kahle@KahleBeckerLaw.com
Attorney for Defendant
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

W. MARCUS W. NYE, an individual
Plaintiff,
vs.
TOM KATSILOMETES,
an individual
Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV 171622-OC

BRIEF IN SUPPORT OF
DEFENDANT'S DISPOSITIVE
MOTION

COMES NOW, Defendant, Tom Katsilometes, by and through his counsel of record, J.
Kahle Becker, pursuant to a stipulation to resolve this matter by simultaneously filed dispositive
motions, and pursuant to IRCP 12(b)(6) and 56(a), files his Brief in Support of Dispositive
Motion as follows:

I.

INTRODUCTION

Plaintiffs declaratory judgment claim is based on a January 25, 2017 Senate Journal
entry where Plaintiff, along with other Senators, voted to award himself $18,060 in attorney's
fees following an unsuccessful contest of election Defendant initiated. (R-954-955. See also R952). The award of Mr. Nye's attorney's fees he is seeking to collect in this case violates the
holding of Noble v. Ada County Elections Bd., 135 Idaho 495, 20 P.3d 679 (2000). The Court in

Noble reviewed the plain language of LC. § 34-2120, as it existed prior to the 2017 amendment,
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and held:
The general rule is that costs do not include attorney fees unless attorney fees are
expressly included in the definition of the term costs. See 20 AM.JUR.2D Costs §
1 (1995); 20 C.J.S. Costs§ 125 (1990). The legislature's awareness of this rule is
demonstrated by its authorization of awards of costs and attorney fees. See,
e.g., LC. §§ 5-321, 6-101(3)(0), 7-610, 9-342, 12-120(5), 16-1620A (all referring
to costs and attorney fees). When the legislature has intended that the term costs
cover attorney fees, it has so provided. See, e.g., I.C. §§ 18-3302(6), 18-6713(9),
18-7805(a), 25-3405(7), 26-3106(l)(c), 30-3-48(3), 30-3-54(4), 37-1014, 591320(4), 67-6626. Therefore, we hold that attorney fees are not appropriately
awarded under I.C. § 34-2130.

Noble v. Ada County Elections Bd., 135 Idaho 495, 20 P.3d 679 (2000).
Likewise, the award of attorney's fees by the Senate violates the Ethics in Government
Act, LC. § 74-404, as well as Senate Rule 39(h)1, due to Senator Nye's failure to declare his
conflict of interest prior to voting in support of the award of his attorney's fees. Similarly, at the
time this contest was initiated and the hearings were held, there was no Senate Rule authorizing
an award of attorney's fees in a contest of election or any monetary penalty against a nonmember.
Plaintiffs claim to the $18,060 is not based on a law passed by both houses of the
legislature and signed by the governor. See Article N Section 5 of the Idaho Constitution
(Supreme Executive Power Vested in Governor). Instead Plaintiff relies on powers he claims the
Senate allegedly possesses under Article III Section 9 as the basis for his claim. However, this
section simply permits the Senate to pick the winning candidate in a disputed election.
The Senate Journal Entry Plaintiff has presented for Defendant to pay has no legal
significance. It does not amount to a judicially enforceable legal obligation for Defendant to pay
Plaintiff any money. This case can and should be summarily dismissed based on the precedent

Senator Nye's conduct also appears to violate LC. § 18-1359(a), however this is a decision for the Office of the
Attorney General to evaluate. See LC. § 18-1360 "Penalties" and LC. § 18-1307. "Forfeiture of office on
conviction."
1
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set in Noble v. Ada County Elections Bd., 135 Idaho 495, 20 P.3d 679 (2000). Since the Noble
case is well established precedent which Plaintiff has disregarded, an award of attorney's fees is
warranted under LC.§ 12-121. An award ofcosts is also warranted under I.C. § 10-1210.
In the unlikely event this Court decides the Noble case is not controlling, then the
underlying facts in the Contest of Election may become relevant for disposition of this litigation.
The Senate stated that it found the Contest of Election was brought and pursued frivolously,
unreasonably, and without factual or legal foundation. (R-952).

This finding is not only

unsubstantiated, it is directly contradicted by Mr. Katsilometes diligent work in uncovering Mr.
Nye's clear violations of campaign finance laws. These laws, known as the "Sunshine Laws"
were enacted following a citizen's initiative. The stated reasons of the Senate State Affairs
Committee, or at least some members thereof, for making the finding of frivolous conduct,
seemed to be a concern that many other members of the legislature may have committed similar
Sunshine Law violations. Members of the State Affairs Committee also expressed concern that
having done so could expose them to a similar election contest. (R Exhibit 29 - Senate State
Affairs January 16, 2017 Hearing Audio at 2:32:20-2:32:51).
Mr. Katsilometes should not be penalized for the Senate's unwillingness to recognize a
violation of the Sunshine Laws against its own members. He should not be forced to pay
attorney's fees based the Senate's disregard of statutes it enacted and the established caselaw
interpreting those statutes.

Furthermore, subsequent remedial amendments to the election

contest laws and Senate Rules enacted after this Contest of Election, demonstrate the Senate
knew full well it had no authority to make a legally enforceable award of attorney's fees against
Mr. Katsilometes.

(R 983 - 985 and compare pre-2017 version of LC. § 34-2120 to 2017

amendments to LC. § 34-2120). Consequently, in the unlikely event the Court determines the

Noble case is not controlling, this Court must examine the underlying basis for the award of fees.
BRIEF IN SUPPORT OF DEFENDANT'S DISPOSITIVE MOTION pg. 3

114 of 334

Should the Court choose to do so, it is readily apparent Defendant not only had a good faith basis
for bringing his contest, Mr. Nye undeniably violated campaign finance laws. Consequently, if
the Court does not simply apply the holding of Noble, summary judgment would then be
appropriate on the IRCP 11 issue since there are no disputed issues of fact regarding Mr. Nye's
violations of the Sunshine Law.

II. LEGAL GROUNDS FOR THE UNDERLYING CONTEST OF ELECTION

Idaho Constitution Article III Section 9, POWERS OF EACH HOUSE provides:
Each house when assembled shall choose its own officers; judge of the election,
qualifications and returns of its own members, determine its own rules of
proceeding, and sit upon its own adjournments; but neither house shall, without
the concurrence of the other, adjourn for more than three (3) days, nor to any
other place than that in which it may be sitting. (emphasis added).
Jurisdiction for contests of election is provided for under a separate statutory scheme. Idaho
Code § 34-2105 "The senate and house of representatives shall severally hear and determine
contests of the election of their respective members."
The relevant portions of the pre-2017 version ofldaho Code§ 34-2101 provided:
GROUNDS OF CONTEST. The election of any person to any legislative or
state executive office may be contested: [. . .] 2. When the incumbent was not
eligible to the office at the time of the election; ... 4. When the incumbent has
given or offered to any elector, or any judge, clerk, or canvasser of the election,
any bribe or reward in money or property, for the purpose of procuring his
election, or has committed any violation as set out in chapter 23, title 18,
Idaho Code[.] (Emphasis added).
Idaho Code § 34-2101(4) does not require that a person be criminally convicted for a
violation of the laws of Idaho relating to elections. Rather, it simply states that the commission
of the violation itself gives rise to grounds for an election contest. Additionally, conducting a
jury trial and obtaining a criminal conviction for a violation of an election law, which occurred
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during the context of a campaign, within the two-month timeframe prescribed in LC. § 34-2106
and LC. § 34-2116, would be nearly impossible.
Turning to chapter 23 title 18, which is a specified ground for an election contest under Idaho
Code§ 34-2101, Idaho Code §18-2315 provides: "Every person who willfully violates any of
the provisions of the laws of this state relating to elections is, unless a different punishment for
such violation is prescribed by law, punishable by fine not exceeding $1,000, or by
imprisonment in the state prison not exceeding five (5) years, or by both."
Idaho Code 18-101(1) defines the term "willfully" as it is used in Idaho Code§ 18-2315.
1.

The word "wilfully," when applied to the intent with which an act is done
or omitted, implies simply a purpose or willingness to commit the act or
make the omission referred to. It does not require any intent to violate
law, or to injure another, or to acquire any advantage.

There is no requirement in Idaho Code §18-2315 that the violation of laws relating to elections
be committed "knowingly" or with any sort of malice. See State v. Hall, 90 Idaho 4 78, 489 - 490,
413 P.2d 685 (1966) and State v. Camp, 134 Idaho 662,668, 8 P.3d 657, 663 (2000) (discussing
the term "willfully").
Turning to the specific "laws of this state relating to elections" Mr. Nye violated, Mr. Nye,
who had been a member of the House, received campaign donations for his House campaign
account and unlawfully transferred those funds out of his House account to his Senate account
prior to the appointment of his political treasurer for his Senate campaign. Thereafter, Mr. Nye
spent the unlawfully transferred money in furtherance of his Senate campaign. The Sunshine
Laws are campaign finance laws enacted following a citizen's initiative. Those laws "relate to
elections" in that they prohibit candidates from engaging in certain behaviors, with the goal of
ensuring a fair and transparent election process. Specifically, Idaho Code §67-6603(c) mandates:
No contribution shall be received or expenditure made by or on behalf of a
candidate or political committee: (1) Until the candidate or political committee
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appoints a political treasurer and certifies the name and address of the
political treasurer to the secretary of state or, in the event of a vacancy in the
office of political treasurer, has certified the name and address of the successor as
provided therein; and (2) Unless the contribution is received or expenditure made
by or through the political treasurer for the candidate or political committee.
Idaho Code §67-6603(c) (Emphasis added).
Similarly, Idaho Code §34-903(5) prohibits candidates for partisan offices from placing their
name on the ballot for more than one partisan office. The amount of contributions to political
campaigns is also limited by provisions in the Sunshine Law.
Idaho Code§ 67-6601A(l) states in pertinent part:
Limitations on contributions. (1) Except as provided in subsection (2) of this
section, aggregate contributions for a primary election or a general election made
by a corporation, political committee, other recognized legal entity or an
individual, other than the candidate, to a candidate for the state legislature, and
political committees organized on the candidate's behalf shall be limited to an
amount not to exceed one thousand dollars ($1,000) for the primary election and
an amount not to exceed one thousand dollars ($1,000) for the general election ....
As will be discussed below, Mr. Nye undeniably violated these campaign finance laws. Pursuant
to the pre-2017 version of LC. § 34-2101, the violations gave rise to a legal ground for
Defendant to initiate the Election Contest There is no dispute the Senate was certainly free to
determine the impact these violations had on the results of the elections under Article III Section
9. Likewise, the Senate was free to determine the severity of the punishment it would impose on

Mr. Nye. However, there is no doubt the violations occurred and Mr. Katsilometes contest of
election was well grounded in fact and based on existing law.

III.FACTUAL BACKGROUND OF CONTEST OF ELECTION

On May 17th , 2016, Mr. Katsilornetes was duly elected as the Republican Party nominee
in the Primary Election for Idaho's Twenty-Ninth Legislative District. (R-4 and R-24). As a
result of the Primary Election, Mr. Katsilometes became the nominee of the Republican Party for
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the office of State Senator in and for the Twenty-Ninth Legislative District for the General
Election on November 8th, 2016. (R-4 and R-24).
Prior to March !81, 2016, Mr. Nye had served as the Representative for Legislative
District Twenty-Nine-A in the House of Representatives. (R-4 and R-25). On or about March

1st, 2016, Mr. Nye declared his candidacy for the political office of State Senator in and for the
Twenty-Ninth Legislative District by filing a Declaration of Candidacy with the Secretary of
State for the State ofldaho. (R-475).
On May 17th , 2016, Mr. Nye was declared elected as the Democratic Party nominee in
the Primary Election conducted by the State of Idaho by and through the Elections Office of the
Clerk of the District Court for the County of Bannock. (R-4 and R-25). On or about June 1st,
2016 Mr. Nye received an official Certificate of Election from the Secretary of State for the State
of Idaho. (R-5 and R-25). As a result of the Primary Election, Mr. Nye became the nominee of
the Democratic Party for the office of State Senator in and for the Twenty-Ninth Legislative
District for the General Election to be held on November 8th , 2016. (R-5 and R-25).
Prior to declaring his candidacy for Senate, Mr. Nye ran for and was elected to the Idaho
House of Representatives, representing District Twenty-Nine, in 2014. (R-904-905). Mr. Nye's
two-year term for his House seat was expiring in 2016. He would have had to seek reelection in
the 2016 primary and general election had he decided to seek to retain his seat in the House. (R909). Rather than running for his House seat, Mr. Nye became aware that the District TwentyNine Senate seat was becoming available. (R-909).
On March 1, 2016, Mr. Nye appointed a Political Treasurer, Aaron Thompson, for his
campaign for said office of State Senator. (R-476). Aaron Thompson is a Pocatello attorney who
had served as Mr. Nye's political treasurer for Mr. Nye's 2014 campaign for the Idaho House of
Representatives. (R-729 and 731).
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According to the required "7-Day Pre-Primary" campaign finance report filed May 10th,
2016 by Mr. Nye's Political Treasurer, Mr. Nye received nine separate monetary contributions to
his State Senate Campaign between January 8th , 2016 and February 27th, 2016 - prior to the
appointment of Mr. Thompson as Mr. Nye's treasurer for his Senate Campaign on March 1,
2016. (R-775-777). Mr. Nye's handwriting at the top of R-777 indicates that the subject 9
premature donations were made for his Senate campaign. (R-908). Mr. Nye personally filled out
the dates and the amounts of the 9 premature donations listed on R-777. (R-857). Mr. Nye
admitted he personally solicited the 9 premature donations. (R-908). Mr. Thompson did not
solicit these 9 premature donations. (R-733 and R-738).
Mr. Nye had formed the intent to run for the District Twenty-Nine Senate seat at the time

he solicited and received these 9 premature donations. (R-745-746 and R-843). The Bank of
Idaho records indicate Mr. Nye maintained a single bank account "Nye for Legislator" until
May, 2016. (R-941-945). Then the "Nye for Senate" bank account was opened by Mr. Nye on
May 10, 2016 with an opening deposit of $50.00. (R-920-921 and R-949-951).
To make matters worse, Mr. Nye made expenditures for his Senate campaign prior to
opening the "Nye for Senate" account. (R-781). One of the expenditures in the Nye for Senate
Campaign occurred on April 1, 2016.

This expenditure occurred prior to the receipt of

subsequent, potentially lawful/post treasurer appointment, campaign donations. (R- 781 ). Thus,
the premature and unlawfully obtained funds were put to use in the Nye for Senate campaign.
The first post-treasurer appointment campaign donation was received on April 7, 2016.
(R-777). At no time prior to the State Senate Election at issue herein did Mr. Nye, as a State
Representative, file a campaign finance report with the Idaho Secretary of State indicating that
funds had been transferred to Mr. Nye's Senate campaign account. (R-6 and R-26).
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On May 6, 2016, Aaron Thompson's paralegal, Kathy Bair, sent an email to Mr. Nye
regarding the issue of the 9 premature donations. The email concerned the review and filing of
"7 day pre-primary report," the report which was ultimately filed on May 10, 2016. (R-775782). The May 6, 2016 Email from Ms. Bair to Mr. Nye & Mr. Thompson stated in relevant
part:
Attached you will find the 7 day Pre-primary report for the Senate
campaign. Please review it and see if it looks correct to you. The only grey area I
am seeing is the Contributions you received on page one, prior to your
announcement. ($1412.50 in total) However, in reviewing the names of the
donors I felt they were well aware of your intention to run. Correct me if I am
wrong. (R-843).
On May 5, 2016 Mr. Nye's treasurer's paralegal, Kathy Bair, was informed by the Idaho
Secretary of State's office that Mr. Nye could only transfer $2,000 from his House Account to
his Senate account. (R839-840).

See also Idaho Code § 67-6601A(l) Limitations On

Contributions. That May 5, 2016 email was sent to Mr. Nye by Kathy Bair. (R-842-844).
Despite receiving this May 5, 2016 email from the Secretary of State's Office and despite the
language in Idaho Code§ 67-6601A(l), Mr. Nye opened the Nye for Senate Account on May 10,
2016 and began to transfer money from this Nye for Legislator Account. (R-937-940).
Specifically, Mr. Nye signed check #1205 dated 5/19/2016 to "Nye for Senate" in the
amount of $6,681.23 from the Nye for Legislator account. The memo line of check #1205
claims this is for all the deposits from "1/1 -> 4-30-16 Senate" (the 7-day pre-primary reporting
period indicated in R-775-777, the 5/10/2016 report). See also (R-945, R-937, R-940, R-915).
Thereafter, Mr. Nye also transferred an additional $1,000 on check# 1206 from the "Nye for
Legislator" account to the "Nye for Senate" account on June 19, 2016. (R-945, 937 and 940).
Mr. Nye also wrote a check for $1,000 to the Idaho Democratic party(# 1208) from the
"Nye for Legislator" account on June 24, 2016. (R-945). Furthermore, in the May 10, 2016 preBRIEF IN SUPPORT OF DEFENDANT'S DISPOSITIVE MOTION pg. 9
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primary report (R-775), Mr. Nye made a separate $1,000 donation from his "Nye for Legislator"
account to his "Nye for Senate" account. (R-780 on Schedule A Item 10, and R-742). The fact
that Mr. Nye expressed some level of knowledge of the $1,000 limitation in I. C. § 67-6601A(l)
is further evidence of his willful violation of the Sunshine Law and his receipt of the May 5,
2016 email from the Idaho Secretary of State's office. (R-838-844).

IV.PROCEDURAL HISTORY
Mr. Katsilometes, the Republican candidate for the same Senate seat, filed his Notice of
Election Contest with the Secretary of the Idaho Senate and served said Notice on Mr. Nye and
Idaho Senate President Pro Tempore Brent Hill on November 28, 2016. (R-1-2, R-12, and R912).
A December 6, 2016 email sent by Jennifer Novak, Secretary of the Senate, to Defendant
stated, "The Senate's election contest procedures follow the guidelines provided in Idaho
Statute 34 Chapter 21." R-972. On December 12, 2016 a Procedural Order was entered and
Signed by Senator Brent Hill.

R-12-14. That Order referred the Contest of Election to a

Standing Committee (State Affairs), laid out the procedure for conducting discovery and filing
briefs, and stated "[l]n all other respects the Committee shall be governed by the rules of the
Senate. R-12-14. It is undisputed the Rules of the Senate in place at the time of the Contest did
not provide for the award of attorney's fees.
Discovery began once the procedural order was entered.

However, once Mr. Nye's

violations of 67-6610A were uncovered, and his receipt of the emails (R-838-844) was
confirmed, Mr. Nye refused to answer deposition questions regarding his violation of the
Sunshine Law. R-919 and IRCP 30(d)(3) and (g)(l). The p1,trties then simultaneously filed and
exchanged their pre-hearing briefing. (R-630-643, R-644-654, and R-655-684).
BRIEF IN SUPPORT OF DEFENDANT'S D1-SPOSITIVE MOTION pg. 10

121 of 334

C)
A hearing was held on January 16, 2017 before the Senate State Affairs Committee on
the merits of the Election Contest. R- Exhibit 29.

Mr. Ruchti specifically acknowledged that

under a "technical" reading of the statute there could be some "hay" made. R- Exhibit 29 January
16, 2017 audio at 2:14. At that hearing, in responses to Senator Bart Davis' questions, Mr.
Ruchti stated that LC. § 12-121 and 12-117 were inapplicable to these proceedings and did not
provide a basis for the Senate to make an award of attorney's fees. R- Exhibit 29 January 16,
2017 audio at 1:56- 2:00:30. Mr. Ruchti stated he did not know if Rule 11 applied but simply
cited the alleged constitutional authority given to the Senate under Article III Section 9 as the
power for the Senate to make an award of attorney's fees in a Contest of Election. Id. The
Committee voted to uphold the results of the election and directed the parties to prepare and
submit a memorandum of fees and costs.
On January 23, 2017 a hearing was held before the Senate State Affairs Committee.
Following the hearing, the Committee unanimously approved a recommendation to make an
award of the entirety of Mr. Nye's attorney's fees and costs. R-711 and R- Exhibit 29 January
23, 2017 audio. On January 24, 2017 the findings of the State Affairs Committee were presented
to the full Senate. R-952. On January 25, 2017 the Senate voted to adopt the recommendations
of the State Affairs committee 1) upholding the results of the election and 2) making an award of
the entirety of Mr. Nye's attorney's fees and costs. R-954-955. Mr. Nye was present, voted on
both measures, and did not declare a conflict of interest. Id. Mr. Nye's vote violated Senate
Rule 39 (h) which stated:

Right to Vote. - (H) A Senator has the right to vote upon all
questions before the Senate and to participate in the business of the Senate and
its committees and, in so doing, the Senator is presumed to act in good faith
and in the public interest. A Senator with a conflict of interest under

applicable law shall, on the day of and before casting a vote on the Senate
floor, disclose the conflict verbally or in writing to all members of the
Senate present. The presiding officer shall ensure that such disclosure is
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entered upon the Journal. A Senator with a conflict of interest under
applicable law shall, on the day of and before casting a vote in committee,
disclose the conflict verbally or in writing to all committee members present.
The committee chainnan shall ensure that such disclosure is recorded in the
committee minutes. Upon disclosure of any such conflict, the Senator may
vote upon any question or issue to which the conflict relates, unless the
Senator requests to be excused. (Emphasis added).
Thereafter, the findings of the Senate were never sent to the House for a vote and were never
sent to the Governor for his signature. Id.

V. STANDARD OF REVIEW

The Standard of Review for deciding dispositive motions in the context of a Declaratory
Judgment action was pronounced in Schneider v. Howe, 142 Idaho 767, 770-71 (2006):
The standard of review on appeal from an order granting summary judgment is
the same standard as that used by the district court in ruling on the motion for
summary judgment. Tolley v. THI Co., 140 Idaho 253, 259, 92 P .3d 503, 509
(2004). Summary judgment is proper where there are no genuine issues of
material fact and the moving party is entitled to judgment as a matter of law. Id.;
I.R.C.P. 56(c). The facts will be liberally construed and all inferences will be
drawn in favor of the non-moving party. Id. This Court reviews the record before
the district court, including the pleadings, depositions, admissions and affidavits,
if any, to determine de novo whether, after construing the facts in the light most
favorable to the nonmoving party, there exist any genuine issues of material fact.
TuschEnters. * v. Coffin, 113 Idaho 37, 40, 740P.2d 1022, 1026 (1987); I.R.C.P.
56(c).
Whether a district court abused its discretion is a three-pronged inquiry to
detennine whether the district court: (1) correctly perceived the issue as one of
discretion; (2) acted within the boundaries of such discretion and consistently
with the legal standards applicable to the specific choices before it; and (3)
reached its decision by an exercise of reason. Sun Valley Potato Growers, Inc. v.
Texas Refinery Corp., 139 Idaho 761, 765, 86 P.3d 475, 482 (2004). A district
court's exercise of discretion will be upheld absent a showing of abuse of
discretion. W. Wood lnvs. v. Acord, 141 Idaho 75, 82, 106 P.3d 401,408 (2005).
This Court exercises free review over questions of law. See, e.g., Mut. of
Enumclaw v. Box, 127 Idaho 851,852,908 P.2d 153, 154 (1995).
Due to the simultaneous nature of the briefmg ordered in this case, Defendant is uncertain
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as to the grounds Plaintiff will assert as a basis for seeking dispositive relief.

VI.ARGUMENT
A.
The Noble Case and the Plain Language of I.C. § 34-2120 Indicate There is No
Justiciable Controversy.
Plaintiff appears to take the position that the pre-2017 version of LC. § 34-2120 and its
reference to an award of "costs" means "costs and attorney's fees." Defendant contends the pre2017 version of LC. § 34-2120 and its reference to an award of "costs", means just that, "costs"
and not attorney's fees.

Idaho Code § 34-2120 Security for costs - Assessment of Costs

specifically allowed the prevailing party in an election contest to recover its costs out of the bond
posted with the Secretary of State by the Contestant.

Pre-2017 version of 1.C. § 34-2120

Security for costs--Assessment of costs provided in relevant part:
(a) The contestant shall file with the secretary of state a bond in the amount of five
hundred dollars ($500) conditioned to pay the contestee's costs in case the election
be confirmed by the legislature.

(b) The contestants are liable for witness fees and the costs of discovery made by
them respectively. If the election is upheld by the legislature, the legislature may
assess costs against the contestant. If the election is annulled by the legislature, the
legislature may assess costs against the contestee.
Here, Plaintiff acknowledges Defendant paid Plaintiff the "costs" ($1,211.84) which were
awarded to him by the Senate. Action for Declaratory Judgment , XIV and R-952. In the
interest of compromise on a debatable point of law, Defendant did so despite the fact that the full
legislature never voted on the award of costs, the award was in excess of the $500 bond, and said
award was never submitted to the Governor for his signature.
However, l.C. § 34-2120 did not permit the legislature (or a single house thereof) to make
a judicially enforceable award of attorney's fees against the unsuccessful party in an election
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contest. 2 The Supreme Court has specifically commented on the distinction between attorney's
fees and costs in an Election Contest which agrees with Defendant's interpretation.
The general rule is that costs do not include attorney fees unless attorney fees are
expressly included in the definition of the term costs. See 20 AM.JUR.2D Costs §
1 (1995); 20 C.J.S. Costs§ 125 (1990). The legislature's awareness of this rule is
demonstrated by its authorization of awards of costs and attorney fees. See,
e.g., LC. §§ 5-321, 6-101(3)(0), 7-610, 9-342, 12-120(5), 16-1620A (all referring
to costs and attorney fees). When the legislature has intended that the term costs
cover attorney fees, it has so provided. See, e.g., I.C. §§ 18-3302(6), 18-6713(9),
18-7805(a), 25-3405(7), 26-3106(l)(c), 30-3-48(3), 30-3-54(4), 37-1014, 591320(4), 67-6626. Therefore, we hold that attorney fees are not appropriately
awarded under LC.§ 34-2130.

Noble v. Ada County Elections Bd., 135 Idaho 495, 20 P.3d 679 (2000).
The legislature was aware of the holding of Noble for 16 years and never authorized an award of
attorney's fees prior to 2017, after this Contest of Election was concluded. The Senate Journal
Entry awarding fees against Mr. Katsilometes has no more legal significance than a
"Congratulations" banner hung in the statehouse rotunda after the Senate decided the Contest of
Election. Summary Judgment and Dismissal of this case are warranted based on Noble.

B.
The 2017 Amendment to I.C. § 34-2120 and the Senate Rules Confirm the Senate
Lacked Authority to Make an Award of Attorney's Fees Against Defendant.
Following this Contest of Election, the legislature amended I.C. § 34-2120 to permit the
award of attorney's fees in future contests of election. However, that new legislation does not
permit Mr. Nye to recover in this case. Article XI Section 12 of the Idaho Constitution provides:
RETROACTIVE LAWS FAVORING CORPORATIONS PROHIBITED. The
legislature shall pass no law for the benefit of a railroad, or other corporation, or
any individual, or association of individuals retroactive in its operation, or which
imposes on the people of any county or municipal subdivision of the state, a new
liability in respect to transactions or considerations already past.
Furthermore, enacting case specific legislation by exercising legislative powers under

I.C. § 34-2102 was amended following this contest of election to define '"legislature" as the House, the Senate, or
both. See I.C. § 34-2102(7) 2017 Amendment. Prior to 2017 the term "legislature" was undefined in the Contest of

2
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Article III Section 15, and in so doing specifically making an award of attorney's fees against
Defendant, would also run afoul of the separation of powers. Moreover, such legislative actions
would most likely violate other provisions of Idaho's Constitution directly applicable to the
Legislative Branch. See Article I Section 16 "No bill of attainder, ex post facto law, or law
impairing the obligation of contracts shall ever be passed" and Article III Section 19 "The
legislature shall not pass local or special laws ... " Thus, at best, prior to 2017 the Senate's
powers were limited to making an award of costs following a contest of election.
The Idaho Supreme Court recently addressed statutory interpretation and the process of
discerning legislative intent in the context of a legislative amendment to a statute. The Supreme
Court held statutory amendments are an acknowledgement by the legislature that a prior version
of a statute had a completely different meaning than the amended version.
This Court has held that when the Legislature amends a statute, it must be
presumed that the Legislature intended the statute to have a different meaning
from the pre-amendment version. Intermountain Health Care, Inc. v. Bd. of Cnty.
Comm'rs of Madison Cty., 109 Idaho 685, 687, 710 P.2d 595, 597 (1985).
Moreover, the inclusion of a retroactive effective date indicates that the
Legislature intended the 2011 Amendment to take effect from that date forward.
This Court has held that statutory amendments are not retroactive unless expressly
so declared. A & B Irr. Dist. v. Idaho Dep't of Water Res., 153 Idaho 500, 508,
284 P.3d 225, 233 (2012). It stands to reason that a statute with a retroactive
effective date cannot be applied to events prior thereto.

Chandler's-Boise LLC v. Idaho State Tax Commission, 162 Idaho 447, 398 P.3d
180, 188 (2017).
This is a very clear pronouncement that changes to a statute, such as those made to LC. § 342120 in 2017 (amending "costs" to "costs and attorney's fees") indicate the prior version of the
statute's reference to "costs" meant an award of attorney's fees was not permissible.
The Senate Rules and the new version of LC.§ 34-2120 enacted in 2017, following the

Election statutory scheme. Thus the term should be given its plain meaning of both the House and the Senate.
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Contest of Election at issue herein, now provide statutory authority for an award of attorney's
fees to the successful party in a contest of election. (Exhibits 33, 34, 35). When it proposed
these amendments, the Senate (specifically Senator Bart Davis) aclrnowledged the "provisions
included in this legislation (and not found in the

current statutory framework)

include ..... awarding of costs and attorney's fees." Exhibit 33 ,r2.
Pursuant to the holding in Chandler's-Boise LLC, the new version of LC.§ 34-2120 has a
"different meaning" than the prior version. Likewise, there is no retroactive effective date in the
new LC. § 34-2120. Thus, it is inapplicable to the award of fees made in the contest of election
at issue herein. See Chandler's-Boise LLC, supra and Idaho Code§ 73-113 (1) (The language of
a statute should be given its plain, usual and ordinary meaning.)
C.
Article III Section 9 of the Idaho Constitution does not Permit the Senate to Make a
Judicially Enforceable Award of Attorney's Fees.

Plaintiff also contends, the Senate has "broad powers" to make rulings when exercising
its limited quasi-judicial duties under Article III Section 9. However, Article III Section 9 only
allows each house to serve as the "judge of the election." It does not provide any mechanism for
conducting these quasi-judicial proceedings. It simply lets an individual house of the legislature
determine who won "the election." Likewise, Article III Section 9 does not state that a single
house of the legislature can affect the property rights of parties to a contest of election or make
an award money in favor of a prevailing party. 3
In conducting a thorough review of cases from across the nation looking for any state or
federal case which discussed Congress' or a state legislature's power to make an award of
attorney's fees for actions of a non-member occurring within the legislative branch, not a single

3 The Affirmative Defenses asserted in Defendant's verified Answer to Action for Declaratory Judgment are also
incorporated herein by reference.
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case was found where such an award was made.

Tangentially, the closest was Berry v.

Crawford, 990 N.E.2d 410 (2013) which discussed the Indiana Legislature's power to fine its
own members by withholding their legislative salaries. In Berry, the fines were issued by the
Republican controlled legislature after the Democrats left the state to frustrate a vote.

The

Democratic legislators did so by· obstructing the formation of a quorum. The Court ultimately
determined that the suit by the Democrats to enjoin the fines was nonjusticiable. The stated
rational was the fines were internal to the legislature, related to a core legislative function, and
were based on existing Rules of the legislature which were enacted by the legislature under its
Constitutional authority. The Court held that it would violate the separation of powers for a
Court to apply Indiana's wage laws to overturn the constitutional authority granted to each
legislative house in the Speech and Debate clause to compel attendance and punish its members.
In this case, Defendant is not a member of the Idaho legislature and cannot be disciplined
as though he was.

Furthermore, the existing Senate Rules and statutory scheme governing

contests of election did not provide for an award of attorney's fees against non-members or even
members. Defendant simply embarked on a Contest of Election under an existing statutory
scheme which did not permit the prevailing party to recover its attorney's fees.
Providing for an award of attorney's fees in contravention of existing statutory and
caselaw would not fall within the powers granted under Article III Section 9 to "determine its
own rules of proceeding." The separation of powers doctrine is enshrined in Article II Section 1:
The powers of the government of this state are divided into three distinct
departments, the legislative, executive and judicial; and no person or collection of
persons charged with the exercise of powers properly belonging to one of these
departments shall exercise any powers properly belonging to either of the others,
except as in this constitution expressly directed or permitted.
Idaho's Supreme Court has interpreted Article II Section 1 as a prohibition on judicial review of
discretionary acts of the legislature. In re SRBA Case No. 39576, 128 Idaho 246 (1995). The
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only language in Article III Section 9 which warrants consideration in this regard is the
legislative discretionary authority to "determine its own rules of proceeding." Unfortunately for
Mr. Nye, making an award of attorney's fees would be substantive law-making and not a mere
discretionary procedural rule.
The Idaho Constitution vests the power to enact substantive laws in the
Legislature. Idaho Const. art. III, § 1; see also Mead v. Arnell, 117 Idaho 660,
664, 791 P.2d 410, 414 (1990) ("[O]fidaho's three branches of government, only
the legislature has the power to make 'law.' "). This power is not restricted by the
Court's authority to enact rules of procedure to be followed in the district courts.
State v. Beam, 121 Idaho 862,863, 828 P.2d 891, 892 (1992) ("[T]his Court's rule
making power goes to procedural, as opposed to substantive, rules."). This Court
has adopted the standard for delineating substantive laws from procedural rules
promulgated by the Washington Supreme Court in State v. Smith, 84 Wash.2d
498, 527 P.2d 674 (1974). In Smith, the Washington Supreme Court observed that
substantive law "creates, defines, and regulates primary rights. In contrast,
practice and procedure pertain to the essentially mechanical operations of the
courts by which substantive law, rights, and remedies are effectuated." Id. at 501,
527 P.2d at 677, quoted in Beam, 121 Idaho at 863-64, 828 P.2d at 892-93.

In re SRBA Case No. 39576, 128 Idaho 246,255 (1995).
The legislative branch is vested with the constitutional authority to enact laws. Providing for
judicially enforceable awards of attorney's fees are substantive laws, not procedural rules.
LC. § 42-1423, (1994) which expressly prohibits an award of costs or attorney
fees against the state in a general water adjudication, is a legitimate exercise of
the Legislature's substantive authority. This Court has consistently held that the
power to award attorney fees is governed by statute. E.g., Hellar v. Cenarrusa,
106 Idaho 571,578, 682 P.2d 524, 531 (1984) ("We continue to adhere to the socalled 'American rule' to the effect that attorney fees are to be awarded only
where they are authorized by statute or contract.").

In re SRBA Case No. 39576, 128 Idaho 246, 256 (1995).
There is no statute authorizing a single house of the legislature, in this case the Senate, to
make an award of attorney's fees against a party to an election contest. Thus, making an award
of attorney's fees in a contest of election does not fall within the power granted to the legislature
to "determine its own rules of proceeding" in Article III Section 9.
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The legislative branch is also Constitutionally prohibited from engaging in the execution
of the laws it enacts. Those powers are held by the Executive Branch under Article IV Section 5.
The supreme executive power of the state is vested in the governor, who shall see
that the laws are faithfully executed.
The Senate's Journal Entry invades the province of the Courts in violation of Article V Sections
13 (Power of Legislature Respecting Courts) and 20. Article V Section 20 provides:
WRISDICTION OF DISTRICT COURT. The district court shall have original
jurisdiction in all cases, both at law and in equity, and such appellate jurisdiction
as may be conferred by law.
LC. § 34-2120(b) is a specific legislative enactment which permitted the legislature to award cost
but not attorney's fees. This Court has original jurisdiction in all cases of law and equity, which
includes the right to declare the rights and obligations of two private citizens. Neither the Idaho
Legislature, nor one house thereof, can act to deprive the Judicial branch of its constitutional
authority in this regard.
The Idaho Supreme Court has already recognized this distinction in the separation of
powers in a converse situation where the Legislature asked the Judiciary to impose a tax to fund
education if certain criteria were met. In Idaho Schools for Equal Educational Opportunity v.

State, 140 Idaho 586, 597 (2004), the Supreme Court held:
"Just as Article II of the Idaho Constitution prohibits the Legislature from
usurping powers properly belonging to the judicial department, so does that
provision prohibit the judiciary from improperly invading the province of the
Legislature." In re SRBA Case No. 39576, 128 Idaho 246, 255, 912 P.2d 614, 623
(1995). "The power to tax, or to exempt from taxation, remains with the
Legislature." Williams v. Baldridge, 48 Idaho 618, 630, 284 P. 203, 207 (1930).
The Court went on to declare the current education funding mechanisms unconstitutional and
ordered the Legislature to bring them into compliance. Id. However, the Plaintiffs in the Idaho
School Funding line of cases ultimately discovered the Judiciary can declare a victor and order a
remedy, yet provide no mechanism for enforcing that remedy against the legislature.

See
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decision

following

remand

at:

https://fourthjudicialcourt.idaho.gov/pdf/Judge Bail ISEEO fall 2006.pdf, February 20, 2007
Idaho Supreme Court Remittitur on appeal therefrom (closing the case and depriving the district
Court of jurisdiction) and Kress, et al. v. Copple-Trout, et al., CV-07-261-S-BLW dismissing
Plaintiffs

federal

claim

for

declaratory

relief

and

mandamus

https://www.gpo.gov/fdsys/pkg/USCOURTS-idd-l 07-cv-00261/pdf/USCOURTS-idd-l 07-cv00261-0.pdf and May 16, 2008 Judgment at:
https://www.gpo.gov/fdsys/pkg/USCOURTS-idd-1 07-cv-00261/pdf/USCOURTS-idd-1 07-cv00261-2.pdf.
The legislature never fixed the school funding issue and arguably went on to make further
cuts to funding education in Idaho. The Senate, by way of Mr. Nye, now finds itself on the
flipside of this constitutional conundrum. Here, the Senate was free to make a feel-good award
of attorney's fees for one of its members. However, there is no Constitutionally pennissible
mechanism which permits a Court or the Executive Branch to enforce such an obligation.

D.

The Senate Acted Arbitrarily in Making an Award of Attorney's Fees.
In the unlikely event the Court declines to apply the holding of Noble and also disregards

the Constitutional and separation of powers arguments presented above, there is no doubt
Defendant had a good faith basis in law and fact to bring his contest of election. The legal and
factual background sections of the brief demonstrate Defendant uncovered campaign finance law
violations. Mr. Nye and members of the Senate State Affairs Committee conceded this point.
Ultimately, the entire legislature even acknowledged this point by amending Idaho Code § 342101 (now at§ I.C 34-2104) to remove a violation of the catch all provision ofidaho Code §182315 as a ground for initiating an election contest.
Instead of recognizing that a violation occurred, the Senate awarded the entirety of the
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fees Plaintiff sought. Idaho's Supreme Court has consistently held lower Courts to a more
rigorous standard when examining awards of attorney's fees.
This Court has held that an award of attorney fees under LC. § 12-121 is not a
matter of right, and is appropriate only when the Court, in its discretion, is left
with the abiding belief that the action was pursued, defended, or brought
frivolously, unreasonably, or without foundation ... Apportionment of attorney
fees is appropriate for those elements of the case that were frivolous,
unreasonable, and without foundation.
Idaho Military Historical Society, Inc. v. Maslen. 329 P.3d 1072, 1080 (Idaho
2014).
The Senate made no apportionment of fees.

Likewise, the Senate made no findings and

conducted no analysis as to which portions of the case it found to be frivolous. See R-952.
To appropriately grant attorney's fees, a specific finding must be made and
supported by the record that the case was pursued unreasonably and without
foundation.
Sun Valley Shopping Ctr. v. Idaho Power, 803 P.2d 993, 998, 119 Idaho 87
(1991).
Instead, the Senate simply declared the whole election contest frivolous and rubber-stamped Mr.
Nye's entire fee request. R-952. To the extent the Senate relied on IRCP 11, this conduct
violates a long line of caselaw discussing Rule 11 sanctions.
First, regarding the propriety of awarding attorney fees as sanctions under
LR.C.P. ll(a)(l), the question a trial court must ask when considering sanctions
under this rule is whether the Hanfs "made a proper investigation upon reasonable
inquiry" into the facts and legal theories supportive of their claims. Durrant v.
Christensen, 117 Idaho 70, 74, 785 P.2d 634, 638 (1990); Sun Valley Shopping
Center, Inc. v. Idaho Power Co., 119 Idaho 87, 803 P.2d 993 (1991). In the Sun
Valley case, this Court discussed the factors a trial court must consider when
imposing sanctions under Rule 11 and contrasted those with the factors relevant to
an award of attorney fees pursuant to LC. § 12-121. In Sun Valley, we reversed
the trial court's imposition of Rule 11 sanctions because the court had not focused
on the requirement that the parties make "a proper investigation upon reasonable
inquiry," but rather, imposed sanctions because the plaintiffs' claims were not well
grounded in fact.

In this case, the trial court made the same inadequate Rule 11 analysis as in
the Sun Valley case. The trial court stated:
After considering the rationale for granting summary judgment in favor of
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Syringa Realty, Inc., the Court concludes that Hanfs' claim that Syringa Realty
violated the Idaho Consumer Protection Act and was not well grounded in fact... .
The court further concludes that Hanfs claim that Don Gray was a sub-agent of
Syringa Realty was not well grounded in fact because no facts exist to support
such claim of sub-agency. Rule 1l(a)(l), I.R.C.P.; I.C. § 12-123.
Thus, it is evident that the trial court's imposition of sanctions against the Hanfs
without finding a lack of a reasonable inquiry is not an adequate analysis under
Rule 11. The trial court must determine whether the litigant "made a proper
investigation upon reasonable inquiry." Without such a determination, an award
of Rule 11 sanctions cannot be sustained. Sun Valley Shopping Center, Inc. v.
Idaho Power Co., supra.
Hanfv. Syringa Realty, Inc., 120 Idaho 364,816 P.2d 320 (1991).
The Senate's conduct in making an award of the entirety of Mr. Nye's fees is clearly punitive
and intended to discourage Idaho's citizens from criticizing their elected officials for violating
campaign finance laws. As a result of the Senate's failure to acknowledge a violation of
campaign finance laws occurred, failure to make an analysis as to whether Defendant made a
reasonable inquiry into the underlying facts prior to initiating his Contest of Election, and failure
to make any apportionment of fees to account for frivolous and non-frivolous conduct, the
Senate's award cannot be sustained.
Moreover, making an award of fees against Defendant for simply bringing these matters
to the attention of the Senate, under a statutory sch~me which compels him to do so, violates
Defendant's Constitutional right of free speech and peaceful assembly found in Article I Sections
9 and 10 of the Idaho Constitution:
SECTION 9. FREEDOM OF SPEECH. Every person may freely speak, write and
publish on all subjects, being responsible for the abuse of that liberty.
SECTION 10. RIGHT OF ASSEMBLY. The people shall have the right to
assemble in a peaceable manner, to consult for their common good; to instruct
their representatives, and to petition the legislature for the redress of grievances.
Based on the Record before this Court, it is abundantly clear Defendant had a good faith basis in
law and fact to bring his contest of election. Thus, an award of attorney's fees was not warranted
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under LC. 12-121 or IRCP 11. Permitting a legislative body to arbitrarily impose awards of
attorney's fees on non-members, where they had no notice such an award could be imposed,
violates due process. When called to do so, the Judiciary must act as a check on arbitrary and
capricious conduct of the Idaho Senate which deprives an Idaho citizen of his rights to due
process and to petition the legislature for the redress of grievances.

E.

Defendant Requests an Award of his Attorney's Fees and Costs.
Awards of costs in declaratory judgment actions are discretionary and are governed by

LC. § 10-1210. Awards of attorney's fees in declaratory judgment actions on the other hand

must be grounded in a separate statute providing for their award.
Furthermore, the mere fact an action is brought as a declaratory judgment action
does not preclude the application of LC. § 12-120(3) to a case where the
gravamen is a commercial transaction. See Continental Cas. Co., 127 Idaho at
835-36, 907 P.2d at 812-13 (fees awarded in a declaratory action regarding duties
under insurance contract); Farmers Nat'! Bank v. Shirey, 126 Idaho 63, 73, 878
P.2d 762, 772 (1994) (fees awarded in a declaratory action regarding status of
security interest).
Finally, although J---:U-B tries to argue that LC. § 10-1210 is the controlling
statute in regard to attorneys fees in declaratory judgment actions, the statute, by
its plain terms, clearly only applies to "costs" in declaratory actions. The general
rule is that costs do not include attorney fees unless attorney fees are expressly
included in the definition of the term costs. Noble v. Ada County Elections Bd.,
135 Idaho 495, 504, 20 P.3d 679, 688 (2000); See 20 AM.JUR.2D Costs § 1
(1995) ....Therefore, we fmd that LC. § 10--1210 does not provide the exclusive
method for apportionment of costs and attorney fees in a declaratory action.
Freiburger v. J-U-B Engineers, Inc., 141 Idaho 415,424 (2005).

Here, Defendant seeks an award of attorneys' fees under Idaho Code§ 12-121. Plaintiff
was aware of the decision in Noble v. Ada County Elections Bd., 135 Idaho 495, 504, 20 P.3d
679,688 (2000) and yet he filed this case seeking to collect on an award of his attorney's fees he
incurred in defending a contest of election. Furthermore, Plaintiff is seeking to profit from his
own wrongdoing in violation of the Ethics in Government Act and the existing Rules of the
BRIEF IN SUPPORT OF DEFENDANT'S DISPOSITIVE MOTION pg. 23
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Senate. Plaintiff failed to declare his conflict of interest and voted, in what he himself claims
was a quasi-judicial capacity, to award himself his attorney's fees. An award of Defendant's
fees is appropriate to send a message to Mr. Nye and other legislators that they cannot utilize
their status as an elected official to personally profit from their unlawful actions.
Plaintiffs Complaint seeks damages in the amount of $18,060. Action for Declaratory

Judgement at 3

,r XIII.

Since the amount Plaintiff pleaded is less than $35,000, an award of

Defendant's fees is warranted under LC. 12-120(1).

VII.

CONCLUSION

This case can and should be dismissed based on the precedent set in Noble v. Ada County

Elections Bd., 135 Idaho 495, 20 P.3d 679 (2000). Since Mr. Nye marched forward with his case
in direct contravention of existing legal precedent, an award of Defendant's attorney's fees is
warranted under I.C. § 12-121. Additionally, since the amount Plaintiff pleaded is less than
$35,000, an award of Defendant's fees is warranted under I.C. 12-120(1).
DATED this 28 th day of December 2017.
By:

s/ J. Kahle Becker
J. KAHLE BECKER
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that on this 28th day of December 2017, a true and correct copy
of the foregoing BRIEF IN SUPPORT OF DEFENDANT'S DISPOSITIVE MOTION was
served upon opposing counsel as follows:

James Ruchti
Ruchti & Beck Law Offices
1950 E. Clark St. Ste. 200
Pocatello, Idaho 83201

X
USMail
_ _ Personal Delivery
X Facsimile/Email/I-Court

s/ J. Kahle Becker
J. KAHLE BECKER
Attorney for Defendant
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James D. Ruchti (ISB # 6366)
Joel A. Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100
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Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT,
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

W. MARCUS W. NYE, an individual,

)

)
)
)
vs.
)
)
TOM KATSILOMETES, an individual, )
)
Defendant.
)
)

CASE NO. CV-17-1622-OC

Plaintiff,

TO:

NOTICE OF HEARING

DEFENDANT and his counsel of record:
PLEASE TAKE NOTICE that Plaintiff will call for hearing PLAINTIFF'S MOTION

FOR SUMMARY JUDGMENT ON DECLARATORY JUDGMENT ACTION before Judge
Naftz of the above-entitled Court at the Bannock County Courthouse on Monday, February
12, 2018, at the hour of 2:30 p.m. or as soon thereafter as counsel may be heard.
DATED this 5th day of January, 2018.

NOTICE OF HEARING - PAGE 1
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 5th day of January, 2018, I served a true and
correct copy of the above and foregoing document to the following person:
J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

NOTICE OF HEARING - PAGE

[xx ] U.S. Mail, Postage Prepaid
[ 1Hand Delivery
[ ] Overnight Mail
[ ] Facsimile: 2 -906-8663

2
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J. Kahle Bcckcr1 ISB # 7408
223 N. Sixth Strcct1 #325
Boisc 1 ID 83702
Phone: (208) 345-5183
Fax: (208) 906-8663

Kahlc@KahlcBcckcrLaw.com
Allorneyfor D~fendanl
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

W. MARCUS W. NYE 1 an individual

)
) Case No. CV 17 1622-OC
)
)
) NOTICE OF HEARING
)
)
)
)
)
)

Plaintiff1
vs.
TOM KATSILOMETES 1
an individual
Defendant.

NOTICE IS HEREBY GNEN that a hearing on D~fendants Dispasitive }..fatian will be held on
the li11 day of February 2018 1 at 2:30 p.m., or as soon thereafter as counsel can be heard, before
the Honorable Robert C. Nafl:z at the BannoekCountyCourthousc, Pocatcl101 Idaho.
DATED this 51h day of January 2018.
By:

s/ J. Kahle Becker
J. KAHLE BECKER
Attorney for Defendant
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that.on this 5th day of January 2018, a true and correct copy of
the foregoing NOTICE OF HEARING was served upon opposing counsel as follows:
James Ruchti,
Ruchti & Beck Law Offices,
1950 E. Clark St. Ste. 200
Pocatello, Idaho 83201

US Mail
_ _ Personal Delivery
X Facsimile/Email/I-Court

s/ J. Kahle Becker
J. KAHLE BECKER
Attorney for Defendant
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J. Kahle Becker, ISB # 7408
223 N. Sixth Street, #325
Boise, ID 83 702
Phone: (208) 345-5183
Fax: (208) 906-8663
Kahlc(ruKahlcBcckcrLaw.com
Auorney for Defendant
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

W. MARCUS W. NYE, an individual
Plaintif~
vs.
TOM KATSILOMETES,
an individual
Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV 17 1622-OC

DEFENDANT'S RESPONSE TO
PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT

COMES NOW, Defendant, Tom Katsilomctcs, by and through his counsel of record, J.
Kahle Becker, having filed his Dispositivc Motion pursuant to IRCP 12(b)(6) and 56(a), Plaintiff
having simultaneously filed his Alotion for Summa,y Judgment, and files Defendant's Response
thereto as follows:

I.

INTRODUCTION

Plaintiff fails to cite the controlling precedent of Noble v. Ada County Elections Bd., 135
Idaho 495, 20 P.3d 679 (2000) in his briefing. Instead Plaintiff attempts to lead the Court into a
philosophical discussion of the separation of powers, a discussion that actually supports
Defendant's arguments. Plaintiff also argues that ruling against his claim would be a public
rebuke of the Senate and an embarrassment to Senate leadership. However, Plaintiff cites to no
authority supporting his proposition that a litigant should prevail in order to allow the legislature
DEFENDANT'S RESPONSE TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT pg. 1
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to save face. Rather. Idaho's legislature has a history of engaging in unconstitutional actions and
inviting litigation; regardless of the risk of substantial awards of attorney's fees to Idaho's
citizens. The actions of the Senate in this matter unfortunately follow this same pattern of
unconstitutional conduct. Herc, the Senate sent one of its members, Mr. Nye, off to collect on a
legally unenforceable "award," in contravention of the holding in Noble and the separation of
powers arguments Plaintiff now advances. Defendant should not only prevai11 he should also be
awarded his attorney's fees and costs.
II.

A.

ARGUMENT

Defendant Shares PlalntiWs Concerns about the Separation of Powers

Plaintiff cites to Sweeny v. Oue1· 119 Idaho 135, 139 (1990) and the French philosopher
Charles de Montesquieu to warn of the dangers should executive, judicial, and legislative powers
become concentrated in the hands of a single person. Defendant shares these same concerns and
in fact. those concerns form the basis of Defendant's arguments. Herc, the Senate sought to
concentrate three branches of governrnent into a single house of the legislature. The Senate
wrote a law, I.C. § 34-2120, acted as judge and jury ignoring the limitations in I.C. § 34-2120,
ignored its own conflict of interest rules, and then sent one of its own members off to execute on
an unconstitutional "award" of attorney's fees. This conduct violated the Separation of Powers
Doctrine found in Article II Section 1 of Idaho's Constitution.
As was set out in Defendant's opening brief, an award of attorney's fees is substantive
lawmaking and not a mere discretionary act or procedural rule making. See In re SRBA Case No.
39576, 128 Idaho 246, 255 (1995) and /Jri~f in Support ofDefendant's Dispositive .Motion at 17-

18. Idaho's Constitution places a significantly higher bar before the property rights of one of its
citizens can be taken by governmental action. The Constitution requires the action of not only
DEFENDANT'S RESPONSE TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT pg. 2
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the upper and lower house of the legislature, but also the approval of the executive branch,
before the substantive rights of Idaho's citizens can be aqjudicatcd by the judiciary. Herc, Mr.
Nye's "award" by the Senate, is at best a non-binding resolution of one half of one of the three
co-equal branches of Idaho's government.
B.

It was not possible for Either Party to the Election Contest to Invoke the

Jurisdiction of the Senate 11:o Make an Award of Attorney's Fees.
Plaintiff repeatedly points to Defendant's Complaint he filed in the Contest ofElcetion to
argue Defendant invoked the jurisdiction of the Senate to make an award of attorney's fees.
Defendant concedes his Complaint/or Contest q{Eleclion sought an award of his attorney's fees.
R - 9. Similarly, Defendant concedes Mr. Nye also sought his attorney's fees in his Answer he
filed in the Contest of Election. R - 29. The Senate State Affairs Committee then clarified both
the Complaint and the Answer were superfluous. Senate. R- Exhibit 29 January 16, 2017 Senate
State Affairs hearing audio at 45 :30 - 46:07. Neither the Complaint nor the Answer were
considered part of the proceedings before the Senate. Id.
From the time an election is concluded in November to the time the Legislative session
convenes in early January, a party seeking to initiate a Contest of Election has approximately 2
months to review, prepare, and present a Contest. See pre-2017 version of I.C. §§ 34-2106 and
I.C. 34-2116. During this time subpoenas must be issued and discovery must take place. See pre2017 version of I.C. § 34-2107 - 34-2115.

The holidays also occur in this timcframc.

Furthermore, it was unclear as to whether the Senate would even initiate the quasi-:iudicial
framework to conduct the Election Contest. It was certainly a possibility an action in Mandamus
would be required to nudge the legislature to hold the Contest.

Due to this uncertainty,

Defendant referenced I.C. § 12-117 in his Complaint. In short, there is little publicly available
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precedent on how to conduct a Contest of Election and a lot to get done in a short amount of
time.
However, as the parties dove into the matter further and researched the relevant casclaw,
it became apparent the legislature could only make an award of costs in favor of the successful
party. See prc-2017 version ofl.C. § 34-2120 and Noble v. Ada County Elections Bd., 135 Idaho
495, 20 P.3d 679 (2000). Consequently, at the January 16, 2017 initial hearing in the Election
Contest, both Plaintiff and Defendant disavowed their prior requests for an award of attorney's
fees under I.C. §§ 12-121 and 12-117. R~ Exhibit 29 January 16, 2017 Senate State Affairs
hearing audio at 45:30 - 56:20 for Mr. K.atsilomctcs. Thereafter, Mr. Ruchti also stated I.C. §§
12-121 and 12-117 were inapplicable to these proceedings and did not provide a basis for the
Senate to make an award of attorney's fees. R- Exhibit 29 January 16, 2017 Senate State Affairs
hearing audio at I :56- 2:00:30.
Representations of counsel arc binding as admissions for purposes of ruling on a motion
for summary judgment.

"'For purposes of summary judgment, the courts have treated

representations of counsel in a brief as admissions' and binding on that party." Wallace School
Dist. No. 393 v. Coregis Ins. Organizations, Not Reported F. Supp 2d. (D. Idaho 2005) quoting,

American Tille Ins. Co. v. Lace/aw C01p.• 861 F.2d 224, 226-27 (9th Cir.1988). Thus, for

purposes of ruling on Plaintiff"s }..lotion for Summary Judgment, based on the evidence in the
stipulated record, both sides have disavowed their original requests for the Senate to make an

award Attorney's fees.
More important is the long-c11tablishcd precedent parties to litigation cannot invoke
subject matter jurisdiction beyond that which is constitutionally or statutorily provided to an
aqjudicatory body.
DEFENDANT'S RESPONSE TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT pg. 4
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In White v. llfarty, 97 Idaho 85~ 540 P.2d 270 (1975) (overruled on olher grounds,
Can·· v. Magistrale Courl of First Jud. Dist., l 08 Idaho 546, 700 P.2d 949
(1985)), this Court held that parties to an action cannot confer or create su~jcct
matter jurisdiction upon or in a court if in fact it docs not exist. This Court
explained:
While it is clear that personal jurisdiction may be gained by a court through
consent of the parties, neither cstoppcl nor consent will confer su~jcct matter
jurisdiction on a judge to try a case which by statute and court rule is clearly in
excess of his authority to aqjudicatc.
The defense of lack of jurisdiction over the subject matter is never waived and
must be asserted by the Court if it finds that it lacks jurisdiction of the su~jcet
matter. Sierra Lfe Ins. Co. v. Granata, 99 Idaho 624,586 P.2d 1068 (1978).
Fah-way Development Co. v. Bannock County, 119 Idaho 121, 125-126, 804 P.2d
294,298 - 299 (1990)

The Parties to the Contest of Election initially seeking an award of their attorney's fees carries no
more weight than had they both asked the Department of Fish and Game to a(\judicatc a personal
iqjury lawsuit. The Senate never had su~jcct matter jurisdiction to make an award of attorney's
fees for either party to the Contest of Election. The parties thereto could do nothing to change
that jurisdictional limitation. The Senate simply acted on its on initiative when it set out to make
an unconstitutional and statutorily impermissible "award" of Mr. Nye's attorney's fees.

C.
The Reputation of the Idaho Legislature ls Irrelevant to a Resolution of this
Case.
Plaintiff claims a decision in Defendant's favor will cause embarrassment to the Idaho
Senate and members of its leadership. The underlying premise of this argument is the Senate is
infallible. This argument is irrelevant and provides no authority for this Court to ratify an
unconstitutional action. It also ignores the possibility Defcndant might have been embarrassed
by the actions of the Senate when it not only failed to recognize campaign finance law violations
he worked hard to uncover, but publicly condemned his actions as frivolous. Plaintiff also fails
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to explain why the embarrassment of one party, or a non-party, should be elevated over the
potential embarrassment of his opposing party. The embarrassment of all parties to this litigation
and the Idaho Senate arc irrelevant to the disposition of this case.
Plaintiff's request for this court to give the Senate and Plaintiff a pass on unconstitutional
conduct also undercuts the longstanding legal precedent of judicial review of legislative actions
dating back to Marbu,y v. Madison, l Crancb [U.S.] 137, 2 L. Ed. 60 (1803). The power of the
judiciary in this respect has firm roots in Idaho's casclaw.
The courts of this state derive their powers and jurisdiction from the Constitution
of the state. The constitutional jurisdiction can neither be restricted nor enlarged
by legislative act. An attempt to talcc away from the courts judicial power
conferred upon them by the Constitution, or to impose upon them judicial powers
not granted or authorized to be granted by the Constitution, is void. This
declaration is not only in accord with the decisions elsewhere (},farbwy v.
A.fadison, l Cranch [U.S.] 137, 2 L. Ed. 60), but has been held by this court from
the early history of the state (Thompson v. Williams, 6 Cal. 88; Ilicks v. Bell, 3
Cal. 219; Burgoyne v. Supe1·visors, 5 Cal. 9; Parsons v. Tuolumne County Water
Co., 5 Cal. 43, 63 Am. Dec. 76; People v. Applegale, 5 Cal. 295; Fitzgerald v.
Urton, 4 Cal. 235; Wilson v. Roach, 4 Cal. 362; Zander v. Coe, 5 Cal. 230; 1/aight
v. Gay~ 8 Cal 297, 68 Am. Dec. 323; People v. Peralta, 3 Cal. 379; Cau{field v.
Iludson, 3 Cal. 389; In 1··e Jessup, 81 Cal. 408, 6 L. R. A. 594, 21 Pac. 976, 22
Pac. 742, 1028; Tulare v. Ilevren, 126 Cal. 226, 228, 58 Pac. 530; Chinn v.
Superior Court, 156 Cal. 479, 105 Pac. 580). It is still the rule except in so far as
it may have been modified by changes in the Constitution itself.
Our court adhered to this doctrine in Dewey v. Schreiber Implement Co., 12
Idaho, 280, 85 Pac. 921, wherein it held that an act of the Legislature, attempting
to grant to probate courts jurisdiction to foreclose liens and mortgages, was
violative of the provisions of the clearly implied prohibition in article 5, § 21, of
the Constitution.
Neil v. Public Utilities Commission qfIdaho, 32 Idaho 44, 178 P. 271,274 (1919).
The Judiciary' s role in reviewing the constitutionality of legislative actions has continued
throughout Idaho's history to modem times.

In the c.asc of Miles v. Idaho Powe1· Co. the

Supreme Court held:
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Passing on the constitutionality of statutory enactments, even enactments with
political overtones, is a fundamental responsibility of the judiciary, and has been
so since 1\.::farbwy v. A.::fadison, 5 U.S. (1 Cranch) 137, 2 L.Ed. 60 (1813). See, e.g.,
I/el/er v. Cenanusa, 106 Idaho 586, 682 P.2d 539 (1984) (equal protection); and
Bini v. C,-•eative Foresl_Products, 108 Idaho 116, 697 P.2d 818, appeal denied,
474 U.S. 803, 106 S.Ct. 35, 88 L.Ed.2d 28 (1985) (due process). Furthermore, we
arc not precluded from reviewing the constitutionality of a proposed course of
action merely because both the executive and legislative branches happen to
concur in supporting it. Constitutional rights, as well as this Court's duty to
faithfully interpret our constitution and the federal constitution, do not wane
before united efforts of the legislature and the governor.
ABies v. Idaho Power Co., 116 Idaho 635 (1989). See also In re SRBA Case No.
39576, 128 Idaho 246, 254 (1995) and J.R. Simplot Co., Inc. v. Idaho Stale Tax
Com 'n, 120 Idaho 849,854 (1991)

Herc, Plaintiff seeks relief under the Declaratory Judgment Act, I.C. § 10-1201.
Obviously by attempting to invoke the Declaratory Judgment Act, Plaintiff is well aware his
"award" from the Senate is not self executing. By filing this litigation, Plaintiff concedes the
"award" requires judicial review and confirmation before he can execute on his "award." By
asserting the Senate is infallible, Plaintiff seeks to convert this Court's adjudicatory authority
into the performance of a ministerial act, a violation of Article V Section 20 {Original
Jurisdiction for all cases) of the Idaho Constitution. More importantly, giving any weight to this
argument would invade the province of the Courts in violation of Article V Sections 13 (Power
of Legislature Respecting Courts).
The Idaho legislature is not infallible.

Rather, it has a well-documented history of

recently engaging in unconstitutional acts. See Lalla v. Otter, D.C. No. l:13-cv-00482-CWD (D.
Idaho 2013) (marriage equality); Idaho Schools/or Equal Educational Opp01··tunity v. State, 140
Idaho 586, 597 (2004) (school funding); Animal Legal Defense Fund v. Ouer, Case No. l:14CV-104 (D. Idaho 2014) (Ag Gag); Idaho Watersheds Project v. State Bd. of Land
Commissioners, 133 Idaho 64, 982 P.2d 367 (1999) (Holding a grazing preference statute, LC. §
DEFENDANT'S RESPONSE TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT pg. 7
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58-310(b), unconstitutional); Planned Parenthood v. Wasden, 376 F 3d 908 (9u1 Cir. 2004)
(Invalidating statutory provision regarding parental consent); Planned Parenthood v. Wasden,
No. l:2015cv00557 (D. Idaho 2016) (Striking down tclcmcdicinc prohibition). In fact, in some
instances it appears the lcgislatu.rc sets out to willfully violate both the State and Federal
Constitutions. See Senate Bill 1321 (Bible in Schools bill, passed by the legislature despite an
Attorney General's Opinion declaring it unconstitutional, but ultimately vetoed by Governor
Otter). Regardless of the potential embarrassment and the potential for massive awards of
attorney's fees, which were ultimately born by the taxpayers of Idaho, Courts have ruled against
the actions of Idaho's legislature. In fact, nearly three million dollars has been paid out of the
state's Constitutional Defense Fund.

Herc, this Court should simply rule against Plaintiff,

regardless of the impact on the reputation of the Idaho Senate. Granting Plaintiff's request on
the grounds of potential embarrassment would amount to an abdication of this Court's and the
judiciary' s Constitutional authority.

III.

CONCLUSION

This case can and should be dismissed based on the precedent set in Noble v. Ada County
Elections Bd., 135 Idaho 495, 20 P.3d 679 (2000). Since Mr. Nye marched forward with his case

in direct contravention of existing legal precedent,· an award of Defendant's attorney's fees is
warranted under I.C. § 12-121. Additionally, since the amount Plaintiff pleaded is less than
$35,0001 an award of Defendant's fees is warranted under I.C. 12·120(1).
DATED this 29 111 day of January 2018.
By:

s/ J. Kahle Becker
J. KAHLE BECKER
Attorney for Defendant
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 29th day of January 2018, a true and correct copy of
the foregoing DEFENDANT'S RESPONSE TO PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT was served upon opposing counsel as follows:
James Ruchti
Ruchti & Beck Law Offices
1950 E. Clark St. Ste. 200
Pocatello~ Idaho 83201

X

US Mail

_ _ Personal Delivery
X Facsimile/Email/I-Court

-

s/ J. Kahle Becker
J. KAHLE BECKER
Attorney for Defendant
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James D. Ruchti (ISB # 6366)
Joel A. Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100
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Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT,
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,

)

)
)
)
vs.
)
)
TOM KATSILOMETES, an individual, )
)
Defendant.
)

CASE NO. CV-17-1622-OC

Plaintiff,

REPLY MEMORANDUM IN SUPPORT
OF PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT ON
DECLARATORY JUDGMENT ACTION

)

COMES NOW Plaintiff (hereinafter "Senator Nye"), by and through the undersigned
counsel, pursuant to Rule 56 of the Idaho Rules of Civil Procedure, and hereby submits
his Reply Memorandum in Support of Plaintiff's Motion for Summary Judgment on
Declaratory Judgment Action. By his Motion, Senator Nye argues there are no genuine
issues as to any material fact in this case because the Idaho Senate was acting within its
authority pursuant to Article 3, § 9, of the Idaho Constitution when it awarded Plaintiff his
attorney fees for having to defend against Defendant Tom Katsilometes' Contest of
Election, which the Idaho Senate found D_efendant brought and pursued frivolously,
unreasonably, and without factual or legal foundation. Senator Nye filed his Memorandum
REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ON
DECLARATORY JUDGMENT ACTION- PAGE 1
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in Support identifying the law, policy considerations and argument substantiating his
summary judgment motion.
In response, Defendant filed Defendant's Dispositive Motion and his Brief in Support
of Defendant's Dispositive Motion. In his Brief in Support, Defendant argues that the Idaho
Senate's award of attorney fees fails for the following reasons:
1.

Article 111, Section 9, of the Idaho Constitution does not allow for an award of
attorney fees;

2.

Noble v. Ada County Elections Bd., 135 Idaho 495, 20 P.3d 679 (2000), is
controlling precedent in this case;

3.

The award violated the Ethics in Government Act and Senate Rule 39{h);

4.

The award was not based on a Senate rule;

5.

The Senate Journal Entry containing the award is not judicially enforceable;

6.

The Senate's finding that Defendant brought and pursued the contest of
election frivolously, unreasonably, and without factual or legal foundation
was unsubstantiated and contradicted Defendant's "diligent work" supporting
his allegations;

7.

Defendant's underlying allegations aboutthe election are (nevertheless) true;

8.

The Idaho Senate acted unethically in arriving at its decision to make the
award;

9.

The Idaho Legislature's passage of statutory changes to the contest of
election process subsequent to Defendant's contest of election show the
Idaho Senate previously did not have authority to award attorney fees;

10..

The award violates Defendant's freedom of speech; and

11.

The award allows Senator Nye to "personally profit."

REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ON
DECLARATORY JUDGMENT ACTION - PAGE 2
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For the reasons stated below, the Court should reject each and every one of these
arguments. Defendant also requests attorney fees for defending this action. The Court
should reject that request, as well, for the reasons stated below.
Senator Nye respectfully requests that the Court then issue a declaratory judgment
requiring Defendant to pay Senator Nye his underlying attorney fees, including prejudgment interest, as well as his litigation costs and attorney fees for having to bring the
present action.

ANALYSIS
For the reasons stated below, the Court should reject Defendant's arguments:

1.

Article Ill, Section 9, of the Idaho Constitution Allows for an Award of
Attorney Fees.

The language of Article 111, Section 9, of the Idaho Constitution is written broadly and
in such a way as to allow either house of the Idaho Legislature to award attorney fees in
an effort to "judge of the election, qualifications and returns of its own members" and
"determine its own rules of proceeding." The Framers of the Idaho Constitution knew that
each house would need to manage its own affairs in order to perform its assigned functions
in governing the State.

To that end, they empowered the individual houses of the

Legislature with broad authority to administer its internal responsibilities.
Defendant confuses the authority granted to the individual houses under Article 111,
Section 9, with the roles and restrictions the Framers identified for the legislative branch
of Idaho's three-branch government. In short, the Framers created a system of checks and
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balances amongst the three branches, as well as certain internal checks between the
House and the Senate.
This system of checks and balances is familiar to all who have taken a basic civics
course. It includes the manner in which the Idaho Legislature must pass bills. Article 111,
Section 15, of the Idaho Constitution requires, among other things, that a bill must receive
"the concurrence of a majority of the members present" in each house. In addition, Article
IV, Section 10, provides, with limited exceptions, that no bill shall become law without the
governor's signature or an override of the governor's veto by two-thirds of the members of
each house.
When it came to the interactions of each branch of government, as well as the
interactions of the two houses of the Legislature, the Framers provided each of the arms
of the government with specific authority to carry out its duties, as well as specific
restrictions to keep it in check. A quick review of the Idaho Constitution reveals that when
it came to these branches of government, the Framers were concerned with the mechanics
and excesses of government.
However, when it came to the powers authorized to each house of the Legislature
to manage its own affairs, the Framers gave broad authority as long as the authority was
used specifically in the areas of choosing its own officers;

judging the elections,

qualifications and returns of its individual members; determining its own rules of
proceeding; and sitting upon its own adjournment. The Framers were less worried about
the mechanics and excesses in the operations of each house, probably because each
house operated as a democracy in and of itself, fully capable of checking its own excesses
REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ON
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and determining how best to function. And so, the Framers drafted the language of Article
Ill, Section 9, broadly so each house of the Legislature could determine what it needed to
do, and how it needed to be done, to keep its house in order.
2.

Noble v. Ada County Elections Bd. Is Not Controlling Precedent.

Defendant argues that Noble v. Ada County Elections Bd., 135 Idaho 495, 20 P .3d
679 (2000}, is controlling precedent in this case. Defendant's argument is absolutely
incorrect.
Defendant misunderstands the structure and application of the contest of election
statutes and how those statutes interact with the Noble case. In short, the Noble case
involves a Republican primary contest of election for a Senate seat heard by an Idaho
district court. Id. The underlying contest of election in this case involves a general election
for a Senate seat heard by the Idaho Senate. The distinction is not only important, but is
also statutorily required.
To assist the Court in understanding the distinction and statutory requirements, it
is important to begin with an understanding that there are actually two chapters in Title 34
of the Idaho Code dealing with election contests. Title 34, Chapter 20, deals with election
contests which do not involve legislative or state executive offices. In other words, county
officers, bond elections, city elected officials, etc. fall within this chapter of the Idaho Code,
and the district court sitting in that county/city presides over the dispute.
Title 34, Chapter 21, however, governs contests of election for legislative and state
executive offices. The Chapter is further subdivided into general election (Idaho Code§§
34-2101 through 34-2121) and primary election contests (Idaho Code§§ 34-2122 through
REPLY MEMORANDUM IN SUPPORT OFPLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ON
DECLARATORY JUDGMENT ACTION - PAGE 5
[S:\1854-002 NyeM\Motion for SJ.Reply Memo.wpd]

154 of 334

()

()

34-2130). In a primary election contest for a legislative district, Idaho Code§ 34-2123
provides the district court in the respective legislative district with jurisdiction. For a general
election contest for a legislative district, Idaho Code§ 34-2105 provides that "[t]he senate
and house of representatives shall severally hear and determine contests of the election
of their respective members."
This statutory structure and its application make sense, especially as it pertains to
the treatment of primary and general legislative election contests. Idaho's primary election
for legislative districts is held in May.

Private organizations put forth candidates for

election. When one of those candidates wins the primary, his political party has simply
won the right to place that candidate's name on the general election ballot in November.
The winner of the primary does not win a seat in the Legislature. That outcome is to be
determined at the general election.
Therefore, when somebody wishes to contest a primary election, the proper forum
is a district court. This is true because the statute requires it, but also because it makes
sense. There is no constitutional or other basis for the House or Senate to weigh in on the
matter since the winner of the primary election is not thereby made a member of the
respective legislative body. In addition, there is plenty of time between the May primary
election and the printing of the general election ballot to work out the matter in the district
court. Finally, the district court is the traditional place where two citizens or organizations
go to resolve disputes.
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In Noble, Jack Noble contested the Republican primary election of James Risch for
the District 18 Senate seat. Noble, 135 Idaho at 497, 20 P.3d at 681. Only 51 votes
separated the two candidates. Id. Mr. Noble filed his contest of election in district court
in Ada County. Id. Mr. Noble requested attorney fees. Id., 135 Idaho at 504-05, 20 P.3d
at 688-89. In analyzing the law for attorney fees, the district court and the Idaho Supreme
Court treated the matter like it would any other attorney fee request in a case for which it
had jurisdiction. Id. And, that is the point!
Defendant is asking the Court to treat the Senate's attorney fee award as though
this was a primary election contest for which the district court had original jurisdiction. This
was a general election contest. The district court did not have original jurisdiction. The
Senate did. Under its jurisdiction and constitutional authority, the Senate awarded attorney
fees. The Senate is not bound by the statutory and case law analysis which compelled the
Idaho Supreme Court to deny the claim for attorney fees in Noble.
Senator Nye has simply filed his declaratory judgment action in district in order to
obtain a judgment for payment of attorney fees already awarded by the Idaho Senate
under the Senate's constitutional authority. If the district court interfered with the Senate's
award of attorney fees, it would violate the principle of separation of powers.

3.

The Attorney Fee Award Did Not Violate the Ethics in Government Act
or Senate Rule 39(h).

Defendant argues that the attorney fee award violated the Ethics in Government Act
and/or Senate Rule 39(h). These arguments also fail. Defendant specifically refers to
Idaho Code § 74-404 in the Ethics in Government Act. Both Idaho Code § 74-404 and
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Senate Rule 39(h) require elected officials/senators to declare conflicts of interest prior to
voting. To be clear, both the statute and the rule allow the elected official/senator to vote
after the conflict is disclosed.
In this case, it was obvious to the members of the Senate that the attorney_ fee
award upon which the Senate was voting was for attorney fees incurred by Senator Nye
for having to defend the contest of election. It would have been odd, to say the least, for
Senator Nye to stand and declare a conflict since the purpose of the attorney fee was
already known by everybody voting.

4.

The Attorney Fee Award Did Not Need to Be Based on a Senate Rule.

Defendant's next argument was that the attorney fee award was not valid because

it was not based on a Senate rule. For the reasons already stated in Item 1 above, the
Senate did not need to support its decision with a Senate rule.

5.

The Senate Journal Entry Can Be Used to Obtain a Judgment from This
Court.

Defendant next argues that the Senate Journal Entry regarding the attorney fee
award is not judicially enforceable. It is unclear how far Defendant is trying to take this
argument. To the extent he simply means the Bannock County Sheriff, for example,
Gannet execute on Defendant's property using the Senate Journal Entry, he is probably
correct. Since nobody has ever attempted to have a sheriff execute on property using a
Senate Journal Entry, as far as the undersigned knows, it really is unknown.

(
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For this reason, Senator Nye has come to the District Court to obtain a judgment.
Once obtained, Senator Nye will use that judgment to execute upon Defendant's property
if not otherwise satisfied by the Defendant.

6.

The Senate's Finding That Defendant Brought and Pursued the Contest
of Election Frivolously, Unreasonably, and without Factual or Legal
Foundation Was Supported by the Law, the Facts, and the Process.

Defendant's next argument is that the Senate's finding that Defendant brought and
pursued the contest of election frivolously, unreasonably, and without factual or legal
foundation was unsubstantiated and contradicted Defendant's "diligent work" supporting
his allegations.

This simply is not true.

In fact, it entirely contradicts the history of

Defendant's allegations and claims in this matter, as well as the Senate's thorough and fair
examination of Defendant's contest of election.
In this case, Defendant and/or his political allies claimed Senator Nye violated
Idaho's Sunshine Laws, the ballots were not counted correctly on election day, and the
voting machines counting the ballots on election day were not properly prepared and
certified. He thereafter challenged Senator Nye's election to the Idaho Senate, claiming
Senator Nye was ineligible to serve and was disqualified from serving in the Senate and
that the election should be nullified. He also requested a special election between the
remaining candidates, who in this case were Defendant and Sierra "Idaho Lorax" Carta.
These allegations and demands had been dealt with by appropriate government
representatives and processes designed to address such concerns. The Idaho Secretary
of State's Office looked into the claim of violation of Sunshine Laws and found the claim
to be meritless. Defendant did not listen and would not accept the determination.
REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ON
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The Bannock County Elections Office adhered to the statutory process by which
Defendant could satisfy himself that the voting machines were properly prepared and
certified. Again, however, Defendant would not accept the determination of the Elections
Office that the machines were properly prepared and certified.
The Idaho Attorney General's Office, along with the Idaho Secretary of State's
Office, came to Bannock County after Defendant pursued a paid recount of specific
precincts he chose. The Idaho Attorney General's Office determined the election day vote
was accurate. Once again, Defendant would not accept the outcome of this process.
Defendant thereafter chose to bring a contest of election to the Idaho Senate. He
expected the Senate to take up his challenge and arrive at a different conclusion than three
different governmental entities had done. He was so confident the outcome would be in
his favor that he requested attorney fees be awarded to him for having to bring the contest
of election. Not surprisingly, the Senate found against Defendant and in Senator Nye's
favor, and furtherfound that Defendant's claim had been brought frivolously, unreasonably,
and without factual or legal foundation.
In order for Defendant's argument to be correct, the Court would have to dismiss the
findings and conclusions of the three different governmental entities, as well as the Senate
determination. Unfortunately, Defendant is unable to accept that his version of the facts
and law are wrong.
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The Idaho Senate Found Defendant's Contest of Election Was
Unsupported by the Facts Defendant Alleged.

Despite the various determinations refuting Defendant's claims in this case, he
nevertheless continues to assert his underlying allegations are true.

Defendant is

incorrect. See Item 6 above.

8.

The Idaho Senate Acted Appropriately and Ethically in Handling This
Contest of Election.

Defendant claims the Idaho Senate acted unethically in arriving at its decision to
make the attorney fee award.

This allegation, in particular, was shocking. Without

question, the Senate took the contest of election seriously. It dedicated significant effort,
organizational resources, and Senate time to consider this contest of election. This
involved reviewing thousands of documents, to include deposition testimonies and
legislative history. It also involved holding two different hearings to consider Defendant's
underlying claims and the request for attorney fees, respectively. Senators had clearly
done their "homework" in preparation for the hearings, as demonstrated by their probing
and relevant questions.
For Defendant to allege that the Senate acted inappropriately and unethically in
handling the contest of election simply proves further that he has no ability to accept his
loss in November, 2016 with anything other than false accusations, conspiracy theories,
and a misguided personal agenda.

REPLY MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT ON
DECLARATORY JUDGMENT ACTION - PAGE 11
[S:\1854-002 NyeM\Motion for SJ.Reply Memo.wpd]

160 of 334

()
9.

The Idaho Legislature's Passage of Statutory Changes to the Contest
of Election Process Does Not Mean the Idaho Senate Did Not Previously
Have Authority to Award Attorney Fees.

Defendant argues that because the Legislature chose to place in statutory language
the lessons learned from the Senate's unpleasant experience with Defendant's contest of
election, it means the Senate did not have the authority to award attorney fees prior to that
legislation becoming law. Defendant's argument is constitutionally unsupported.
As noted in Item 1 above, the Senate relied upon its constitutional authority to award
attorney fees. The Framers granted each house the authority to manage its own affairs.
In other words, the Senate was not required to obtain the House's concurrence and the
Governor's signature on a piece of legislation in order to award attorney fees in a contest
of election brought to it by a losing candidate who sought membership in the Senate. The
Senate could do so, but it was not required.
Subsequent to Defendant's contest of election, the Senate chose to do just that.
The Senate's recent experience compelled it to examine the contest of election process
carefully and thoroughly, so it obviously felt it was in a position to draft legislation
accordingly. As noted in previous briefing, contests of election to the Idaho Legis.lature are
extremely rare and almost non-existent. This was the right time to place the process in
statutory language so individuals who bring contests of election to either house will better
understand the process.

Again, however, neither house was required to place the

language in statute.
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The Attorney Fee Award Does Not Violate Defendant's Freedom of
Speech.

Defendant argues that the attorney fee award violates his freedom of speech.
Nothing could be further from the truth. Defendant confuses consequences for his actions
with free speech violations. Even citizens who exercise_ their constitutional right to free
speech cannot avoid the consequences that go along with that choice. Nothing in the
Idaho or United States Constitutions provides such protections.
Defendant's actions compelled Senator Nye to spend considerable time and
monetary resources defending Defendant's unfair allegations. The Senate recognized this
and is requiring Defendant to simply face the consequences of his actions by requiring him
to pay the attorney fees he compelled Senator Nye to incur.

11.

The Attorney Fee Award Does Not Allow Senator Nye to "personally
profit."

Defendant claims that awarding attorney fees to Senator Nye allows him to
personally profit from his office and his "wrongdoing."

The Senate and all other

governmental agencies which have reviewed Defendant's allegations have determined
there was absolutely no wrongdoing; therefore, an award of attorney fees to Senator Nye
does not allow him to personally profit from wrongdoing.
As to personally profiting from his office, the attorney fee award does just the
opposite. In other words, the Senate determined it would be unfair and improper for an
individual properly elected to the Idaho Senate to be required to spend thousands of
dollars of his own money defending his right to serve his community against a claim that
had been brought frivolously and without factual or legal foundation. The attorney fee
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award is not designed to put new money in Senator Nye's pocket. It is designed to pay
attorney fees he has incurred defending against Defendant's claims.
ATTORNEY FEES FOR THE DECLARATORY JUDGMENT ACTION

Defendant has refused at every step of this process to accept the consequences
of his actions. Not o,nly has he compelled Senator Nye to take on a very expensive
defense of a Senate seat which Senator Nye fairly and lawfully won, but he also now
makes the collection of attorney fees awarded under the Senate's constitutional authority
an expensive undertaking. Therefore, Senator Nye requests that the Court award him
litigation costs pursuant to the Idaho Rules of Civil Procedure and Article 111, Section 9, of
the Idaho Constitution; pre-judgment interest pursuant to Idaho Code § 28-22-104 on the
attorney fees Defendant has failed to pay Senator Nye; and additional attorney fees
pursuant to Idaho Code§ 12-121, the Idaho Rules of Civil Procedure, Article Ill, Section
9, of the Idaho Constitution, and other Idaho law.
CONCLUSION

For the reasons stated herein, the Court should reject each and every one of
Defendant's arguments and should reject Defendant's request for attorney fees. Senator
Nye respectfully requests that the Court issue a declaratory judgment requiring Defendant
to pay Senator Nye his underlying attorney fees, including pre-judgment interest, as well
as his litigation costs and attorney fees for having to bring the present action.
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DATED this 29th day of January, 2018.
RUCHTI & BECK LAW OFFICES

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 29th day of January, 2018, I served a true and
correct copy of the above and foregoing document to the following person:
J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

[] U.S. Mail/Postage Prepaid
[ ] Hand Delivery
[ ] Overnight Mail
[ ] Facsimile: 208-906-8663
[xx] Email: Kahle KahleBeckerLaw.com
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COURT MINUTES
CV-2017-0001622-0C
W. Marcus W Nye vs. Tom Katsolometes
Hearing type: Oral Argument
Hearing date: 2/12/2018
Time: 2:44 pm
Judge: Robert C Naftz
Courtroom: Room 300, 3rd Floor
Court reporter: Stephanie Davis
Minutes Clerk: Keri Povey
Plaintiffs Attorney: James Ruchti
Defendant's Attorney: J. Kahle Becker

2:45

Begins
Court outlines dispositive motions
Ruchti oral argument

3:04

Becker oral argument

3:27

Ruchti rebuttal

3:39

Becker rebuttal

3:51

Ruchti rebuttal

3:56

Court takes the matter under advisemen t

3:56

Ends
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK

w. MARCUS w NYE

I

Plaintiff,

Case No:CV-2017-0001622-OC

vs.

MINUTE ENTRY & ORDER

TOM KATSOLOMETES,
Defendant.
THE PARTIES came before the Court on the 1ih day of February, 2018 for oral
argument. James Ruchti appeared in person on behalf of the Plaintiff. J. Kahle Becker
appeared in person on behalf of the Defendant. Stephanie Davis was the Court Reporter.
At the outset, the Court heard oral argument on the Plaintiffs motion for summary
judgment on declaratory judgment and Defendant's dispositive motion. At the conclusion
of argument, the Court took the matter under advisement.
DATED this

13.

day of February, 2018.

ROBERT C. NAFTZ
District Judge

Case No.: CV-2017-0001622-OC
MINUTE ENTRY & ORDER
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CERTIFICATE OF SERVICE

__yb_

I HEREBY CERTIFY that on the
day of February, 2018, I served a true
and correct copy of the foregoing document upon each of the following individuals in the
manner indicated.
James D Ruchti
Ruchti & Beck Law Offices
Oakley Building, 1950 E Clark St, ste 200
Pocatello, ID 83201

□ U.S. Mail
~ E-Mail: james@idaholaw.us
shannon@idaholaw.us
D Hand Deliver
D Fax:

J. Kahle Becker
223 N. 6th St. #325
Boise, ID 83702

D U.S. Mail

~ E-Mail: kahle@kahlebeckerlaw.com

D Hand Deliver

□ Fax:

Robert Poleki
CLERK OF THE COURT

1{7\
___________
~

By:_~_-

Deputy Clerk
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT-~F-1i1ii
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

W. MARCUS W. NYE, an individual,
Plaintiff,
vs.
TOM KATSILOMETES, an individual,
Defendant.

)
)
)
)
)
)
)
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)
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CASE NO. CV-2017-1622-OC
MEMORANDUM DECISION
and ORDER

NATURE OF THE ACTION

This is an Action for Declaratory Judgment stemming from a failed election contest. The
plaintiff and defendant were opponents for the Idaho Senate Seat for District 29 during the 2016
election cycle. The plaintiff, Marcus Nye, defeated the defendant, Tom Katsilometes. The
Defendant challenged the results of the election through a Verified Complaint for Contest of
Election filed with the Idaho Senate pursuant to Idaho Code§§ 34-2101 - 34-2121. Following a
hearing, the Idaho Senate ruled against the Defendant and upheld the election of Senator Nye.
Based on that ruling, the Idaho Senate ordered the Defendant to pay the Plaintiff his witness fees
and costs of discovery. In addition, the Idaho Senate concluded the Defendant had brought and
pursued his election contest "frivolously, unreasonably, and without factual or legal foundation",
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sufficient to warrant an award of attorney fees in the Plaintiff's favor. 1 Citing its authority
pursuant to Article III, Section 9 of the Idaho Constitution, the senate ordered the Defendant to
pay Senator Nye his reasonable attorney fees of $18,060.2 The Defendant paid to the Plaintiff the
amounts ordered for'the witness fees and costs of discovery. However, the Defendant has not
paid the attorney fees ordered by the Idaho Senate, prompting the Plaintiff to bring this action to
recover the attorney fees awarded to him through the entry of a Declaratory Judgment.
PROCEDURAL HISTORY

The parties submitted simultaneous dispositive motions seeking summary judgment as to
whether the Idaho Senate was acting within the bounds of its constitutional authority in awarding
attorney fees against the Defendant for his unsuccessful contest challenging the election of
Senator Nye. Both parties cited to Idaho Rule of Civil Procedure ("IRCP") 56. 3 In addition to
Rule 56, the Defendant also requested dismissal of this case pursuant to IRCP 12(b)(6).4 The
Plaintiff and Defendant each submitted supporting and responsive briefs.
Counsel presented oral arguments on February 12, 2018. Based on the reasoning set forth
below, this Court grants the Plaintiff's Motion for Summary Judgment on Declaratory Judgment
Action and denies the Defendant's Dispositive Motion.

I. Did the Idaho Senate have the constitutional authority to award attorney fees against the
Defendant in his failed election contest?

1 See

Action for Declaratory J ., 1-2, April 27, 2017.
ld.
3 Pl. 's Mot. for Su.mm. J. on Declaratory J. Action, 1, Dec. 28, 2017; Def.'s Dispositive Mot., 1, Dec. 28, 2017.

i
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STANDARD OF REVIEW

When ruling on a Rule l 2(b)(6)5 motion to dismiss, a court looks no further than the
pleadings, and draws all inferences in favor of the non-moving party. 6 After viewing all
inferences in favor of the non-moving party, the court then determines whether a claim for relief
was stated. 7 'The issue is not whether the plaintiff will ultimately prevail, but whether the party is
entitled to offer evidence to support the claims.' 8 Thus, "every reasonable intendment will be
made to sustain a complaint against a motion to dismiss for failure to state a claim. " 9 A Rule
12(b)(6) motion should not be granted "unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claim that would entitle him to relief." 10 As such, "a
dismissal under the IRCP 12(b)(6) is likely to be granted only in the unusual case in which the
plaintiff includes allegations showing on the face of the complaint that there is some
insurmountable bar to relief." 11
Further, if matters outside of the pleadings are presented and not excluded when a court
considers a motion to dismiss pursuant to IRCP l 2(b)(6), then the motion "shall be treated as a

Def.'s Dispositive Mot. at 1.
Rule 12. Defenses and objections: When and how presented; Motion for judgment on the pleadings;
Consolidating motions; Waiving defenses; Hearings before trial
4

5

(b) How to Present Defenses. Every defense, in law or fact, to a claim for relief in any pleading, whether a claim,
counterclaim, cross-claim or third party claim, must be asserted in the responsive pleading if one is required. But a
party may assert the following defenses by motion:
(6) failure to state a claim upon which relief can be granted ....
Youngv. City ofKetchum, 137 Idaho 102, 104, 44 P.3d 1157, 1159 (2002).
7 Id.
8 Id. (quoting Orthman v. Idaho Power Co., 126 Idaho 960, 961, 895 P.2d 561, 562 (1995)).
9 Idaho Comm'n on Human Rights v. Campbell, 95 Idaho 215,217,506 P.2d 112, 114 (1973).
10 Gardner v. Hollifield, 96 Idaho 609, 611, 533 P.2d 730, 732 (1975).
ll Harper v. Harper, 122 Idaho 535, 536, 835 P.2d 1346, 1347 (Idaho Ct.Acy. 1992).
6
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motion for summary judgment and disposed of as provided in Rule 56" of the Idaho Rules of
Civil Procedure. 12 This Court considered the supporting and responsive briefs filed by both
parties, the Stipulated Record previously filed, as well as other exhibits and documents filed
outside of the pleadings. Therefore, the standard applicable to motions for summary judgment is
the standard that will govern here. 13 Viewing the parties' motions through the lens of Rule 56 is
further appropriate since both parties cited that rule as a basis of relief.
"Summary judgment is proper 'if the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter oflaw."' 14 The party moving for
summary judgment bears the burden of demonstrating there are no genuine issues of material
fact. 15 A mere scintilla of evidence or only slight doubt is not sufficient to create a genuine issue
of material fact. 16 Therefore, "[f]limsy or transparent contentions, theoretical questions of fact
which are not genuine, or disputes as to matters of form do not create genuine issues which will
preclude summary judgment." 17 "[A] summary judgment will be granted whenever on the basis
of the evidence before the court a directed verdict would be warranted or whenever reasonable
minds could not disagree as to the facts." 18
When reviewing a motion for summary judgment, the court "liberally construes the

12

IDAHO R.CIV. P. 12(d); see also, Hellickson v. Jenkins, 118 Idaho 273, 276, 796 P.2d 1150, 153 (Idaho Ct.App.
1990).
13 Boesiger v. DeModena, 88 Idaho 337,343,399 P.2d 635,637 (1965).
14 Vreeken v. Lockwood Eng'g, B. V., 148 Idaho 89, 101,218 P.3d 1150, 1162 (2009)(quoting prior version oflDAHO
R.Crv. P. 56 (c)).
15 Id. at 101,218 P.3d at 1162.
16 Mendenhall v. Aldous, 146 Idaho 434, 436, 196 P.3d 352,354 (2008).
17 Petricevich v. Salmon River Canal Co., 92 Idaho 865,871,452 P.2d 632,368 (1969).
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record in the light most favorable to the party opposing the motion, drawing all reasonable
inferences and conclusions in that party's favor." 19 "If there are conflicting inferences contained
in the record or reasonable minds might reach different conclusions, summary judgment must be
denied."20 However, "[i]t is well established that a party against whom a motion for summary
judgment is sought 'may not merely rest on allegations contained in his pleadings, but must come
forward and produce evidence by way of deposition or affidavit to contradict the assertions of the
moving party and establish a genuine issue of material fact.'" 21 Therefore, summary judgment
will be granted in favor of the moving party when the nonmoving party fails to establish the
existence of an element essential to that party's case upon which that party bears the burden of
proo f attn'al .22
The legal framework applicable to summary judgment is "not affected by the fact that
both parties have filed motions for summary judgment."23 "Rather, each motion must be
separately considered on its own merits, with the court drawing all reasonable inferences against
the party whose motion is under consideration."24
DISCUSSION

As explained, the Plaintiff has brought an Action for Declaratory Judgment ordering the
Defendant to pay the attorney fees awarded against him by the Idaho Senate. In order to reach a

18

Snake River Equip. Co. v. Christensen, 107 Idaho 541, 549, 691 P.2d 787, 795 (Idaho Ct. App. 1984).
Avila v. Wahlquist, 126 Idaho 745, 747, 890 P.2d 331,333 (1995).
20 Bilow v. Preco, Inc., 132 Idaho 23, 27, 966 P.2d 23, 27 (1998).
21 McCoy v. Lyons, 120 Idaho 765, 770, 820 P.2d 360, 365 (1991)(quoting Olsen v. J.A. Freeman Co., 117 Idaho
706, 791 P.2d 1285 (1990)); see also IDAHO R.C!V. P. 56(e).
22 Thomson v. Idaho Ins. Agency, Inc., 126 Idaho 527, 530-31, 887 P.2d 1034, 1037-38 (1994); Badell v. Beeks, 115
Idaho 101, 102, 765 P.2d 126, 127 (1988).
23 Treasure Valley v. Woods, 135 Idaho 485,489, 20 P.3d 21, 25 Odaho Ct.ApP, 2001).
19

MEMORANDUM DECISION AND ORDER
Nye v. Katsilometes - Cross Motions for Summary Judgment
CASE NO. CV-2017-1622-0C

Page 5

172 of 334

(""\
\

./

decision in a declaratory action, a court must determine whether a justiciable controversy exists,
and, if so, whether the court should exercise its discretion to make a declaration of rights. "[I]n
determining whether to grant a declaratory judgment, the criteria is whether it will clarify and
settle the legal relations at issue, and whether such declaration will afford a leave from
uncertainty and controversy giving rise to the proceeding."25

a.

Analysis

In support of his Motion for Summary Judgment on Declaratory Judgment Action, the
Plaintiff asserts "the Idaho Senate acted within the bounds ofits constitutional authority as
described in Article 3, § 9, of the Idaho Constitution when it awarded Senator Nye his attorney
fees. " 26 The Plaintiff stated:
Here, the Idaho Constitution specifically assigns to each house of the legislature the
authority and responsibility to 'judge of the election, qualifications and returns of its own
members" and "determine its own rules of proceeding." A decision by the Idaho Senate
to award Senator Nye his attorney fees was within that authority. 27
While there is no disagreement the Senate has the power to "judge of the election"· and
"determine its own rules of proceedings", the Defendant counters that Article III, Section 9 "does
not permit the Senate to make a judicially enforceable award of attorney's fees" or "provide any
mechanism for conducting these quasi-judicial proceedings."28
Resolution of this dispute first requires an examination of the principle of separation of

24
25

Id.
Miles v. Idaho Power Co., 116 Idaho 635,643, 778 P.2d 757, 765 (1989)(quoting Sweeney v. Am. Nat'/ Bk, 62

Idaho 544, 115 P.2d 109 (1941).
26 Mem. in Supp. of Pl.'s Mot. for Summ. J. on Declaratory J. Action, 11, Dec. 28, 2017.
2, Id.
28

Br. in Supp. of Def. 's Dispositive Mot., 16, Jan. 2, 2018.
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powers. "The separation of powers doctrine embodies the concept that the three branches of
government, legislative, executive and judicial, should remain separate and distinct so that each
is able to operate independently."29 While not expressly included in the United States
Constitution, the separation of powers doctrine was a guiding principle in the establishment of
our government. 30 Moreover, the framers of the Idaho Constitution did expressly provide for the
separation of powers among the three branches ofldaho's government. Specifically, Article II,
Section 1 states:
The powers of the government of this state are divided into three distinct
departments, the legislative, executive and judicial; and no person or collection of persons
charged with the exercise of powers properly belonging to one of these departments shall
exercise any powers properly belonging to either of the others, except as in this
constitution expressly directed or permitted. 31
While establishing the judiciary "as a co-equal department of government",32 that clause also
"prohibits judicial review of the discretionary acts of other branches of government. " 33
Accordingly, the Idaho Supreme Court has consistently expressed its inclination to ''protect
against encroachment of one department of government on another."34
"[T]he separation of powers doctrine is triggered when (1) a 'textually demonstrable
constitutional commitment' assigns the matter to a particular branch of government; or (2) the
matter implicates another branch's discretionary authority."35 In such cases, there are only

29

Sweeney v. Otter, 119 Idaho 135, 139, 804 P.2d 308,312 (1990).
Id.(internal citations omitted).
31 IDAHO CONST. art. II, § 1; see also; Mead v. Arnell, 111 Idaho 660, 664, 791 P .2d 410, 414 ( 1990)("Atticle 2, § 1
of the Idaho Constitution provides for the separation of powers among the three branches of Idaho's government.")
32 Mead, l 17 Idaho at 669, 791 P.2d at 419.
33 In re SRBA Case No. 39576, 128 Idaho 246, 261, 912 P.2d 614, 629 (1995)(intemal citations omitted).
34 Mead, 117Idahoat669, 791 P.2dat419.
35 Tucker v. State of Idaho, 162 Idaho 11, 72, 394 P.3d 54 (2017)(internal citation omitted).
30
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certain scenarios that would require a judicial decision concerning "how another branch of
government should exercise its discretion. "36 To decide whether review of a particular matter
would result in the court "substituting its judgment for that of another coordinate branch of
government, when the matter was one properly entrusted to that other branch,"37 the court
examines the following criteria:
(1) whether the constitution directs that the issue be resolved by a coordinate branch of
government; (2) whether judicially manageable standards exist for the resolution of the
issue; (3) whether it is possible to render a decision without making an initial nonjudicial
policy determination; (4) whether judicial resolution would evince a lack of the respect
due coordinate branches of government; (5) whether there is an unusual need for
unquestioning adherence to a political decision already made; or (6) whether judicial
resolution would embarrassingly result in varied rules among separate departments of
government on a single question. 369 U.S. at 217, 82 S.Ct. at 710. 38
Therefore, because the senate cited its constitutional authority under Article III, Section 9,
as the basis for its decision to award attorney fees against the Defendant, the first question is
whether that decision was within the Senate's constitutional commitment and/or discretion as
described in that clause.

1.

The Senate was acting within its authority pursuant to Article III, Section 9
when it awarded attorney fees against the Defendant in his failed election
contest.

Article III, Section 9 of the Idaho Constitution defines the powers of each house of the
legislature.

36 In re SRBA Case No. 39576, 128 Idaho at 261, 912 P.2d at 629 (adopting criteria set out in Bakerv. Carr, 369
U.S. 186, 82 S.Ct. 691 (1962)).
31 Tucker, 162 Idaho 11,394 P.3d at 71 (quoting Miles v. Idaho Power Co., 116 Idaho 635,639, 778 P.2d 757, 761
(1989)).
38 InreSRBA Case No. 39576, 128 Idaho at 261,912 P.2dat629 (citingBakerv. Carr, 369 U.S., 217, 82 S.Ct.
691, 710 (1962)).
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Each house when assembled shall choose its own officers; judge of the election,
qualifications and returns of its own members, determine its own rules of proceeding, and
sit upon its own adjournments; but neither house shall, without the concurrence of the
other, adjourn for more than three days, nor to any other place than that in which it may
be sitting.
Relevant to this case is the authority given to "judge of the election, qualifications and returns of
its own members, [and] determine its own rules of proceeding .... " 39 Those powers have been
"specifically reserved to the legislative branch.... " 40 Indeed, the Idaho Supreme Court has
established that the role of the legislature under Article III, Section 9 is as the "sole judge of the
election and qualification of its members."41 In the case addressing disputed absentee ballots in a
state senate race in Power County, the court stated:
[Article III, Section 9] makes each house of the legislature the sole judge of the
election and qualification of its members. The candidates concerned in this proceeding
being contestants for the office of state senator, the ultimate decision as to which shall be
declared elected and seated, remains to be made by the state senate when assembled. Our
decision herein is not binding upon that body. It may be considered, along with other
pertinent data, for what weight or effect the senate may see fit to give it, in the final
determination of the election of the senator for Power county [sic], should a proceeding
for that purpose be initiated in or by the state senate....42
The Idaho Supreme Court has further acknowledged that Article III, Section 9 "gives each house
of the legislature the power to determine its own rules of proceeding." 43 Because that power "is
specifically reserved to the legislative branch by the Constitution", the judiciary "cannot interfere

39 Const. Art. III, § 9
§ 9. Powers of each house
Each house when assembled shall choose its own offtcers;judge ofthe election, qualifications and returns of its own
members, determine its own rules of proceeding, and sit upon its own adjournments; but neither house shall, without
the concurrence of the other, adjourn for more than three days, nor to any other place than that in which it may be
sitting.
40 Beitelspacher v. Risch, 105 Idaho 605, 606, 671 P.2d 1068, 1069 (1983).
41 Burge v. Tibor, 88 Idaho 149, 154, 397 P.2d 235, 237 (1964)(emphasis added).
42 Id., 88 Idaho at 154-55, 397 P.2d at 237(internal citation omitted).
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with that power."44 Thus, "[t]he interpretation of internal procedural rules of the Senate is for the
Senate."45

In this case, the Idaho Senate cited Article III, Section 9 as the authority for its decision to
award attorney fees against the Defendant in the context of the election contest at issue. As set
forth above, the authority to "judge of the election, qualifications and returns of its own
members" and "determine its own rules of proceeding" has been constitutionally committed to
the legislative branch through Article III, Section 9. Therefore, since each house of the
legislature is the sole judge of the election of its members, the decision to award attorney fees in
the context of an election contest was within the senate's "constitutional commitment" and
implicated the legislative branch's discretionary authority afforded by that clause. As explained,
Idaho courts are mindful and protective of the fundamental principle of separation of powers
when asked to address the legislature's assigned responsibility or discretionary authority under
the constitution, and the court will avoid substituting its own judgment for that of another coequal branch of government. 46 The matter of attorney fees in the framework of an election
contest was one properly entrusted to another branch of government. Therefore, this Court
cannot substitute "its judgment for that of another coordinate branch of government"; nor can
this Court conduct a judicial review of how another branch of government should exercise its

43

Beitelspacher, 105 Idaho at 606, 671 P.2d at 1069.
Id.
45 Id.
46 Tucker, 162 Idaho I 1, 394 P.3d at 71; Miles, 116 Idaho at 639, 778 P.2d at 761; Mead, 117 Idaho at 669, 791
P.2d at 419.

44
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discretion. 47 Thus, despite the Defendant's arguments questioning the legitimacy of the attorney
fee award against him, the propriety of the fee award is not a suitable subject for judicial
reflection, as the judiciary cannot second-guess the discretionary decisions exclusively held
within the realm of legislative authority. "The interpretation of internal procedural rules of the
Senate is for the Senate", and the judicial branch "cannot interfere with that power. " 48
CONCLUSION

This Court considered the separation of powers doctrine as set forth in Article II, Section
1 of the Idaho Constitution, and the relevant law, including the Baker v. Carr factors identified
by the U.S. Supreme Court. Article III, Section 9, of the Idaho Constitution specifically assigns
to each house of the legislature the authority and responsibility to "judge of the election,
qualifications and returns of its own members" and "determine its own rules of proceeding." In
awarding attorney fees against the Defendant, the senate was acting within the specific authority
afforded the legislature under Article III, Section 9. This Court cannot intrude upon that exercise
of discretion from another branch of government. Therefore, subject to the preceding discussion,
and in consideration of this Court's discretion to grant a declaratory judgment based on a finding
of the applicable criteria, this Court grants the Plaintiffs Motion for Summary Judgment on
Declaratory Judgment Action and denies the Defendant's Dispositive Motion.
The Plaintiff shall present a proposed judgment in conformance with this Memorandum
Decision and Order for signature. Counsel for the Plaintiff may also submit for consideration an

47

48

Tucker, 162 Idaho 11,394 P.3d at 71; see also, in re SRBA Case No. 39576, 128 Idaho at 261,912 P.2d at 629.
Beitelspacher, 105 Idaho at 606,671 P.2d at 1069.
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appropriate memorandum detailing the grounds for any claimed award of litigation costs and
attorney fees.

IT IS SO ORDERED.
DATEDthis

9'')

day of March, 2018.

~c-~

ROBERT C. NAFTZ
District Judge
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 2th day of March, 2018, I served a true and correct copy of
the foregoing document upon each of the following individuals in the manner indicated.
James D. Ruchti
Ruchti & Beck, PLLC
Oakley Building
1950 Clark St., Suite 200
Pocatello, ID 83201

( ) U.S. Mail
( ) Overnight Delivery
(X)E-Mail
( ) Facsimile

J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

() U.S. Mail
( ) Overnight Delivery
(X) E-Mail
( ) Facsimile

ROBERT POLEKI, Clerk

By:

-~--=-+-~Ytl\--r---1-(
0 l. A _
KERIPO~~
Deputy Clerk
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James D. Ruchti (ISB # 6366)
Joel A. Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

W. MARCUS W. NYE, an individual,

)
)
Plaintiff,
)
)
vs.
)
)
TOM KATSILOMETES, an individual, )
)
Defendant.
)
)

CASE NO. CV-17-1622-OC
JUDGMENT

JUDGMENT IS ENTERED AS FOLLOWS:
In favor of Plaintiff and against Defendant in the amount of EIGHTEEN THOUSAND
AND SIXTY AND NO/100 DOLLARS ($18,060.00).
DATEDthis

~i

d a y o f ~ ,2018.

JUDGMENT - PAGE 1
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C)
CLERK'S CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this _ _ day of _ _ _ _ , 2018, I served a true
and correct copy of the above and foregoing document to the following persons as follows:

J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

James D. Ruchti
Ruchti & Beck Law Offices
1950 E. Clark Street, Suite 200
Pocatello, Idaho 83201

[
[
[
[
[

]
]
]
]
]

U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Facsimile: 208-906-8663
Email: Kahle@KahleBeckerLaw.com

[
[
[
[
[

]
]
]
]
]

U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Facsimile: 208-232-5100
Email: james@idaholaw.us

Deputy Clerk

JUDGMENT -
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~~mes D. Ruchti (ISB # 6366)
Joel A. Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,

)
)
Plaintiff,
)
)
vs.
)
)
TOM KATSILOMETES, an individual, )
)
Defendant
)

CASE NO. CV-17-1622-OC
PLAINTIFF'S MOTION FOR
LITIGATION COSTS, PRE ..JUDGMENT
INTEREST AND ATTORNEY FEES

)

COMES NOW Plaintiff W. Marcus W. Nye, by and through counsel of record, and
pursuant to Rule 54(d)(1) of the Idaho Rules of Civil Procedure, Idaho Code§ 28-22-104,
Idaho Code§ 12-120(1) and Idaho Code§ 12-121 and hereby submits this Motion for
Litigation Costs, Pre-Judgment Interest and Attorney Fees. By this Motion, Plaintiff seeks
an order and amended judgment of the Court awarding Plaintiff his litigation costs, prejudgment interest, and attorney fees, as follows:
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Judgment:

$18,060.00

Litigation Costs:

$

Interest:

$ 2,536.38

Attorney Fees

$14,555.00

296.00

TOTAL AMENDED JUDGMENT AMOUNT:

$35,447.38

This Motion is supported by the Verified Memorandum of Litigation Costs, PreJudgment Interest and Attorney Fees and the Affidavit of James D. Ruchti in Support of
Plaintiff's Motion for Litigation Costs, Pre-Judgment Interest and Attorney Fees filed
herewith.
Oral argument is requested.
DATED this 2 nd day of April, 2018.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 2 nd day of April, 2018, I served a true and correct
copy of the above and foregoing document to the following person:
J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702
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James D. Ruchti (ISB # 6366)
Joel A. Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,

)

)
Plaintiff,

CASE NO. CV-17-1622-OC

.)

)
vs.

)

TOM KATSILOMETES, an individual,

)

)

VERIFIED MEMORANDUM OF
LITIGATION COSTS, PRE-JUDGMENT
INTEREST AND ATTORNEY FEES

)
Defendant.

)

}

COMES NOW Plaintiff W. Marcus W. Nye, by and through counsel of record, and

.

pursuant to Rule 54(d)(1) of the Idaho Rules of Civil Procedure, Idaho Code§ 28-22-104,
Idaho Code § 12-120(1) and Idaho Code § 12-121 and hereby submits his Verified
Memorandum of Litigation Costs, Pre-Judgment Interest and Attorney Fees.

By this

Verified Memorandum and following the entry of Judgment on this matter by the Court on
March 28, 2018, Plaintiff seeks an order and amended judgment from the Court awarding
Plaintiff his litigation costs, pre-judgment interest, and attorney fees, as follows:

VERIFIED MEMORANDUM OF LITIGATION COSTS, PRE-JUDGMENT INTEREST AND ATTORNEY FEES
-PAGE1
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Judgment:

$18,060.00

Litigation Costs:

$

Interest:

$ 2,536.38

Attorney Fees

$14,555.00

296.00

TOTAL AMENDED JUDGMENT AMOUNT:

$35,447.38

This Verified Memorandum is supported by the Affidavit of James D. Ruchti in
Support of Plaintiff's Motion for Litigation Costs, Pre-Judgment Interest and Attorney Fees
(hereinafter "Ruchti Affidavit") filed herewith.
I. STATEMENT OF ENTITLEMENT TO AWARD OF COSTS
Under the Idaho Rules of Civil Procedure, a party is entitled to recover costs if they
are the "prevailing party." See IRCP 54(d)(1 ){A). For purposes of awarding costs, 11 [t]he
determination of which party prevails on what issues and to what extent is within the
discretion of the trial court." J. R. Simplot Co. v. Western Heritage Ins. Co., 132 Idaho 582,
584, 977 P.2d 196, 198 (1999). On the prevailing party issue, governing legal standards
are provided by Rule 54(d)(1 )(B), which states:
(B) Prevailing Party. In determining which party to an action is a prevailing
party and entitled to costs, the trial court must, in its sound discretion,
consider the final judgment or result of the action in relation to the relief
sought by the respective parties. The trial court may determine that a party
to an action prevailed in part and did not prevail in part, and on so finding·
may apportion the costs between and among the parties in a fair and
equitable manner after considering all of the issues and claims involved in
the action and the resulting judgment or judgments obtained.

VERIFIED MEMORANDUM OF LITIGATION COSTS, PRE-JUDGMENT INTEREST AND ATTORNEY FEES
-PAGE2
[S:\1854-002 NyeM\Post SJ\Verified Memorandum of Costs, Interest and Fees.wpd}

186 of 334

()
\
./

I.R.C.P. 54(d)(1 )(B) (emphasis added). Under this rule, in determining the prevailing party
the Court is to consider "the final judgment or result of the action in relation to the relief
sought." Id.
In this case, there is no question that Plaintiff was the prevailing party in this matter.
Defendant did not make an offer of judgment pursuant to I.R.C.P. 68. Plaintiff obtained
the relief which he sought, to wit, the payment of his attorney fees awarded by the Idaho
Senate in the amount of $18,060.00. There is no reasonable basis for any dispute that
Plaintiff was the prevailing party against Defendant in this case.

Costs as a Matter of Right and Discretionary Costs:
Pursuant to Rule 54(d)(1 )(C) of the Idaho Rules of Civil Procedure, Plaintiff submits
the following as costs that should be awarded as a matter of right: court filing fees in the
amount of $221.00.
Pursuant to Rule 54(d)(1 )(D) of the Idaho Rules of Civil Procedure, Plaintiff submits
the following as costs that should be awarded as discretionary costs: legal research costs
in the amount of $75.00. Discretionary costs "may be allowed on a showing that the costs
were necessary and exceptional costs, reasonably incurred, and should in the interest of
justice be assessed against the adverse party." See Rule 54(d)(1 )(D). In this case, the
parties were faced with a unique constitutional issue which required research of Idaho case
law and the Idaho Constitution.

VERIFIED MEMORANDUM OF LITIGATION COSTS, PRE.JUDGMENT INTEREST AND ATTORNEY FEES
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The total litigation costs being claimed by Plaintiff in this matter are as follows:
Court Filing Fees - costs as a matter of right
Legal Research - discretionary costs
TOTAL LITIGATION COSTS

$221.00
$75.00
$296.00

II. VERIFICATION OF LITIGATION COSTS
The undersigned hereby verifies and confirms to the best of his knowledge and
belief that the above listed and described costs are correct and were actually incurred on
behalf of Plaintiff in this litigation and that all of said costs are in compliance with Rule 54
of the Idaho Rules of Civil Procedure and its various sub-parts. As further verification and
confirmation of these costs being correct and actually incurred, attached to Ruchti Affidavit
as Exhibit A is a copy of a costs ledger generated by Ruchti & Beck Law Offices in this
case listing all of the costs actually incurred. These are records kept by Ruchti & Beck Law
Offices in the regular and ordinary course of the law firm's business. The court filing fee
of $221.00 and the legal research costs of $75.00 are listed on that ledger.

Ill. PRE-JUDGMENT INTEREST
Plaintiff is entitled to pre-judgment interest pursuant to Idaho Code § 28-22-104 on
the amount of the attorney fees awarded by the Idaho Senate. The Idaho Senate awarded
those attorney fees on January 25, 2017. See Action for Declaratory Judgment, Exhibit
B and Exhibit C, filed in this case.
Idaho Code§ 28-22-104 governs the issue of prejudgment interest:
28-22-104. Legal rate of interest. - (1) When there is no express contract
in writing fixing a different rate of interest, interest is allowed at the rate of
twelve cents (12¢) on the hundred by the year on:
VERIFIED MEMORANDUM OF LITIGATION COSTS, PRE.JUDGMENT INTEREST AND ATTORNEY FEES
-PAGE4
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1.
2.
3.
4.

5.
6.

Money due by express contract.
Money after the same becomes due.
Money lent.
Money received to the use of another and retained beyond a
reasonable time without the owner's consent, express or
implied.
Money due on the settlement of mutual accounts from the date
the balance is ascertained.
Money due upon open accounts after three (3) months from
the date of the last item.

Plaintiff claims pre-judgment interest in the amount of $2,536.38. This amount of
interest covers the period of time from January 25, 2017 until March 27, 2018 (the day
before entry of the Judgment) (427 days). Interest is calculated at $5.94 per day based
on a 12% interest rate on $18,060.00.
IV. ATTORNEY FEES
Plaintiff also claims attorney fees in this case pursuant to Idaho Code § 12-120(1)
and Idaho Code§ 12-121. The claimed amount of attorney fees is $14,555.00.
Rule 54(e)(1) of the Idaho Rules of Civil Procedure provides that in "any civil action
the court may award reasonable attorney fees, including paralegal fees, to the prevailing
party or parties as defined in Rule 54(d)(1 )(8), when provided by any statute or contract."
In this case, the Plaintiff is the prevailing party as explained above. Furthermore, Plaintiff
is entitled to his attorney fees pursuant to Idaho Code§§ 12-120(1) and 12-121.

VERIFIED MEMORANDUM OF LITIGATION COSTS, PRE-JUDGMENT INTEREST AND ATTORNEY FEES
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In support of Plaintiff's claim for $14,555.00 in attorney fees, Plaintiff provides the
Court with its Bill4Time Report outlining attorney fee time recorded by the undersigned and
his associate, David Hargraves. See Ruchti Affidavit at Exhibit B. The undersigned's
hourly attorney fee rate is $225.00. Ruchti Affidavit. Mr. Hargraves' hourly attorney fee
rate is $200. Id.

A.

The Court must award Plaintiff attorney fees under Idaho Code § 12120(1 ).

The Court must award Plaintiff his attorney fees pursuant to Idaho Code§ 12-120(1)
for bringing this action. Idaho Code§ 12-120(1) states the following:

12-120. Attorney's fees in civil actions. (1) Except as provided in
subsections (3) and (4) of this section, in any action where the amount
pleaded is thirty-five thousand dollars ($35,000) or less, there shall be taxed
and allowed to the prevailing party, as part of the costs of the action, a
reasonable amount to be fixed by the court as attorney's fees. For the
plaintiff to be awarded attorney's fees, for the prosecution of the action,
written demand for the payment of such claim must have been made on the
defendant not less than ten (10) days before the commencement of the
action; provided, that no attorney's fees shall be allowed to the plaintiff if the
court finds that the defendant tendered to the plaintiff, prior to the
commencement of the action, an amount at least equal to ninety-five percent
(95%) of the amount awarded to the plaintiff.
For the statute to apply, as indicated therein, the plaintiff must be the prevailing
party. Furthermore, the plaintiff's pleading must specifically allege that the amount being
sought by way of the lawsuit is $35,000.00 or less. Keybank Nat'/ Ass'n v. PAL/, LLC, 155
Idaho 287,297 311 P.3d 299, 309 (2013). In addition, Idaho Code§ 12-120(1) requires
the plaintiff to notify the defendant of the plaintiff's claim against the defendant at least ten
(10) days prior to filing the lawsuit. Id.
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As noted above, in the case at hand, Plaintiff is the prevailing party. In addition,
Plaintiff alleged in his Action for Declaratory Judgment that the amount being sought was
$18,060.00 - the amount of the attorney fees awarded to Plaintiff by the Idaho Senate.
See Action for Declaratory Judgment at pp. 3-4 and prayer for relief. Obviously, this

amount is less than the $35,000.00 allowed by Idaho Code§ 12-120(1). Finally, Plaintiff
made written demand for payment of his claim of $18,060.00 to Defendant, by way of his
attorney, via email on January 31, 2017 (Ruchti Affidavit at Exhibit C), which is 86 days
prior to when he filed his Action for Declaratory Judgment on April 27, 2017. In order to
try to avoid having to file a complaint in this matter and litigate the attorney fee issue, the
undersigned also had additional subsequent email exchanges with Defendant's attorney
on various occasions from February 1, 2017 through April 10, 2017. Id. Each of the email
exchanges took place more than ten (10) days prior to the filing of the Action for
Declaratory Judgment.
Thus, Plaintiff has fully satisfied the requirements of Idaho Code § 12-120(1).
Based on the statutory language, therefore, "there shall be taxed and allowed to the
prevailing party, as part of the costs of the action, a reasonable amount to be fixed by the
court as attorney's fees."

B.

The Court could also award attorney fees under Idaho Code§ 12-121.

The Court could also award attorney fees in this case pursuant to Idaho Code§ 12121. Idaho Code§ 12-121 states the following:

12-121. Attorney's fees. In any civil action, the judge may award
reasonable attorney's fees to the prevailing party or parties when the judge
finds that the case was brought, pursued or defended frivolously,
VERIFIED MEMORANDUM OF LITIGATION COSTS, PRE.JUDGMENT INTEREST AND ATTORNEY FEES
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(;
unreasonably or without foundation. This section shall not alter, repeal or
amend any statute that otherwise provides for the award of attorney's fees.
The term "party" or "parties" is defined to include any person, partnership,
corporation, association, private organization, the state of Idaho or political
subdivision thereof.
Again, in this case Plaintiff is the prevailing party. The Idaho Senate found that the
underlying case - the contest of election by Defendant - was "brought and pursued
frivolously, unreasonably, and without factual or legal foundation."

See Action for

Declaratory Judgment, Exhibit Band Exhibit C. By its Memorandum Decision and Order
dated March 27, 2018, the Court found that under the separation of powers doctrine, the
Idaho Constitution and relevant law, the Idaho Senate's determination to award Plaintiff his
attorney fees was a discretionary act by the Idaho Senate and could not be disturbed by
the courts. Therefore, the determination by the Idaho Senate that Defendant's contest of
election was "brought and pursued frivolously, unreasonably, and without factual or legal
foundation" also stands and should be used by the Court as an additional basis to award
Plaintiff his reasonable attorney fees.

V. CONCLUSION
Based on the foregoing analysis, Plaintiff respectfully requests that the Court amend
the Judgment and award Plaintiff his litigation costs, pre-judgment interest and attorney
fees.
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The following is a summary of the total amended judgment amount:
Judgment

$18,060.00

Litigation Costs

$296.00

Interest

$2,536.38

Attorney Fees

$14,555.00

TOTAL AMENDED JUDGMENT AMOUNT

$35,447.38

DATED this 2nd day of April, 2018.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 2nd day of April, 2018, I served a true and
correct copy of the above and foregoing document to the following person:

J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

[xx] U.S. Mail/Postage Prepaid
[ ] Hand Delivery
[ ] Overnight Mail
[] Facsimile: 208-906-8663
[xx] Email:
Kahle KahleBeck Law.com
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James D. Ruchti (ISB # 6366)
Joel A. Beck (ISB # 6482}
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208} 478-5100
Facsimile: (208} 232-5100

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,

}

}
Plaintiff,

CASE NO. CV-17-1622-OC

)

}
vs.

)

}
TOM KATSILOMETES, an individual, )

)
Defendant.

AFFIDAVIT OF JAMES D. RUCHTI IN
SUPPORT OF PLAINTIFF'S MOTION
FOR LITIGATION COSTS,
PRE-JUDGMENT INTEREST AND
ATTORNEY FEES

)

)

STATE OF IDAHO }

:ss
County of Bannock )
COMES NOW James D. Ruchti, being first duly sworn upon oath, deposes and
states the following in support of the litigation costs, pre-judgment interest and attorney
fees claimed in Plaintiff's Motion for Litigation Costs, Pre-Judgment Interest and Attorney
Fees submitted herewith:
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1.

()

I am the attorney for the Plaintiff and make this affidavit upon my own

personal knowledge and information.
2.

I have been licensed to practice law since September of 2001 and have

practiced law in Bannock County since that time.
3.

On December 31, 2009, my law partner-Joel A. Beck- and I opened up our

law practice - Ruchti & Beck, PLLC {doing business as "Ruchti & Beck Law Offices").
4.

Our practice focuses entirely on litigation.

5.

My standard hourly attorney fee rate is $225.00.

The standard hourly

attorney fee rate of my associate, David Hargraves, who assisted in this case, is $200.00.
We began charging these rates at Ruchti & Beck Law Offices in November, 2015.
6.

The standard attorney fee hourly rates described above are consistent with

those hourly attorney fee rates charged by other attorneys in Bannock County who have
been practicing as long as the attorneys in my firm and who do similar work.
7.

Plaintiff incurred attorney fees in this case in the amount of $14,555.00 as

of today's date. Attached hereto as Exhibit B is a true and correct copy of my law firm's
Bill4Time Report outlining the attorney fee time recorded by David Hargraves and me. The
time shown in the attorney fee itemization attached hereto as Exhibit B reflects time billed
by Ruchti & Beck Law Offices for attorney services provided to Plaintiff in this case from
January 31, 2017 {date of written demand for payment to Defendant) through today's date.
These are records kept by Ruchti & Beck Law Offices in the regular and ordinary course
of the law firm's business.
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8.

Plaintiff incurred Costs as a Matter of Right pursuant to Rule 54{d){1 ){C) of

the Idaho Rules of Civil Procedure in the total amount of $221.00 for the Action for
Declaratory Judgment court filing fee. Attached hereto as Exhibit A is a true and correct
copy of the Ruchti & Beck Law Offices Client Ledger.
9.

Plaintiff also incurred Discretionary Costs pursuant to Rule 54{d)(1 )(D) of the

Idaho Rules of Civil Procedure in the total amount of $75.00 for legal research. Attached
hereto as Exhibit A is a true and correct copy of the Ruchti & Beck Law Offices Client
Ledger. Said Discretionary Costs were necessary and exceptional costs and reasonably
incurred. The legal research involved in this case included research of Idaho case law and
the Idaho Constitution since the parties were disputing a constitutional issue.
10.

I further verify and confirm to the best of my knowledge and belief that the

above listed and described costs are correct and were actually incurred on behalf of
Plaintiff in this litigation and that all of said costs are in compliance with Rule 54 of the
Idaho Rules of Civil Procedure and its various sub-parts. See Exhibit A attached hereto,
which is a true and correct copy of the Client Ledger listing the costs that were actually
incurred by Ruchti & Beck Law Offices on behalf of Plaintiff in this case. These are records
kept by Ruchti & Beck Law Offices in the regular and ordinary course of the law firm's
business.
11.

On behalf of Plaintiff, I have complied with Idaho Code § 12-120(1 ). On

January 31, 2017, more than ten (10) days before commencement of the action, I sent a
written demand to Defendant via email, byway of his attorney, for payment of attorney fees
in the amount of $18,060.00 which were awarded to Plaintiff and against Defendant by the
AFFIDAVIT OF JAMES D. RUCHTI IN SUPPORT OF PLAINTIFF'S MOTION FOR LITIGATION COSTS, PRE•
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Idaho Senate. In order to try to avoid having to file a complaint in this matter and litigate
the attorney fee issue, I also had additional subsequent email exchange·s on various
occasions with Defendant's attorney from February 1, 2017 through April 10, 2017.
Attached hereto as Exhibit Care true and correct copies of my written demand email dated
January 31, 2017 and the additional subsequent email exchanges with Defendant's
attorney.
12.

The date of the written demand (January 31, 2017) is the start date I used

for the calculation of attorney fees.

The date of filing of the Action for Declaratory

Judgment (April 27, 2017) is the start date I used for calculation of litigation costs. The
date the Idaho Senate awarded attorney fees to Plaintiff (January 25, 2017) is the start
date I used for calculation of the pre-judgment interest through March 27, 2018 (the date
prior to issuance of this Court's Judgment in this case).
13.

Plaintiff recovered a Judgment in his favor issued by the Court on March 28,

2018 in the amount of $18,060.00.
14.

The Court issued its Judgment pursuant to its Memorandum Decision and

Order, dated March 27, 2018, wherein it granted Plaintiff's Motion for Summary Judgment
on Declaratory Judgment Action and denied Defendant's dispositive motion.
DATED this 2nd day of April, 2018.
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SIGNED AND SWORN TO before me on April 2, 2018 by James D. Ruchti.

(SEAL)

NOTARY PUBLIC FOR IDAHO
Residing at Pocatello
My Commission Expires:(,.,.

$..-er I

CERTIFICATE OF SERVICE
I hereby certify that on the 2nd day of April, 2018, I served a true and correct copy
of the above and foregoing document by method indicated below upon:
J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

[xx] U.S. Mail/Postage Prepaid
[ ] Hand Delivery
[] Overnight Mail
[ ] Facsimile: 208-906-8663
] Email: Kahle@KahleBeckerLaw.com
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3:24PM
03/iMl/11!

Ruchti & Beck Law Offices

Client Ledger
All Transactions
Date

Nye, Mark

-

Memo

Num

Costs

04/26/2017

complaint Filing Fee

05/11/2017

Legal Research

221.00

05/31/2017

Copy Charge

6.30

05/31/2017

Scan Charge

0.10

05/31/2017

Fax Charge

0.30

05/31/2017

Postage

1.64

06/30/2017

Copy Charge

1.60

25.00

07/31/2017

Copy Charge

81.45

07/31/2017

Scan Charge

25.40

06/31/2017

Copy Charge

155.70

06/31/2017

Scan Charge

0.05

06/31/2017

Fax Charge

1.50

06/31/2017

Color Copy Charge

3.00

06/31/2017

Postage

4.79

09/30/2017

Copy Charge

9.90

09/30/2017

Color Copy Charge

12/21/2017

Legal Research

25.00

12/31/2017

Copy Charge

45.30

12/31/2017

Scan Charge

0.50

1.30

01/24/2016

Legal Research

01/31/2016

Copy Charge

01/31/2016

Scan Charge

0.75

01/31/2016

Postage

1.84

25.00
6.30

644.12

I
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'

,..~......

Bill4Time Report

( )

'

(-)

Ruchti & Beck -Time Entry
Date Start: 1/25/20171 Date End: 3/30/2018 I Clients: Nye, Marcus I Matters: I Users: I Client Type: All I Matter Type: All I
Location: All I Billing Method: All I Paid Status: All I Group By: Matter
Date

Client

Matter

User

Activity

Location

Description

Bill-

Hourly Rate

Billable

Total

Time

Time

able
Flag

Draft e-mail
to opposing
counsel re:
payment of
attorney fees
and costs

0.20

0.20

y

$225.00/hr $45.00

Type

Billable Amt

1854-002
01/31/2017

Nye,
Other James
Marcus
Ruchti

02/01/2017

Other David
Nye,
Research
Marcus
Hargraves

research
options for
recovering
attorney fees
and costs

3.50

3.50

y

$200.00/hr $700.00

02/01/2017

Nye,
Other James
Ruchti
Marcus

Draft e-mail
to opposing
counsel re:

0.90

0.90

y

$225.00/hr $202.50

Other David
02/02/2017 Nye,
Draft
Marcus
Hargraves

2,50
Draft memo
regarding writ
of mandamus

2.50

y

$200.00/hr $500.00

Other James
02/02/2017 Nye,
Marcus
Ruchti

Telephone
0.30
call with
client re:
status of case

0.30

y

$225.00/hr $67.50

y

$200.00/hr $200.00

Draft

Draft

attorney fees

and costs

Phone
Call

02/10/2017

Nye,
Other David
Research
Hargraves
Marcus

Review
1.00
declaratory
judgment
statute ~nd
review cases
for template;
begin drafting
declaratory
judgment
action

1.00

02/14/2017

Other James
Nye,
Ruchti
Marcus

Review and
0.50
respond to
various emails (i.e., to
client, in
response to
settlement
offer); tic w/
client re: offer
and how to
respond and
next steps in
case

a.so y

Draft dee
action

1.10

02/16/2017

Draft

Other David
Draft
Nye,
Hargraves
Marcus

1.10

$225.00/hr $112.50

EXHIBIT

i ~
y

$200.00/hr $220.00
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(')
David' -

,---\
(

}

3.70

y

$200.00/hr $740.00

0.40

0.40

y

$225.00/hr $90.00

Begin
reviewing
declaratory
judgment
action (draft)

0.20

0.20

y

$225.00/hr $45.00

Draft

Draft e-mail
to opposing
counsel re:
purpose of
payment of
costs; review
and edit
declaratory
judgment
action; draft
e-mail to
client re:
moving
forward in
case

1.30

1.30

y

$225.00/hr $292.50

Other James
03/06/2017 Nye,
Marcus
Ruchti

Draft

Draft e-mail
0.30
to client
responding to
his e-mail

0.30

y

$225.00/hr $67.50

Other James
04/07/2017 Nye,
Marcus
Ruchti

Meeting

Meetw/
1.20
client to
discuss status
of case and
next steps in
case

1.20

y

$225.00/hr $270.00

Draft

Review and
respond to emails from
opposing
counsel
about
payment of
costs

1.30

y

$225.00/hr $292.50

02/17/2017

Other
Nye,
Draft
Marcus
Hargraves

Continue
drafting dee
action,
including
research of
jurisdiction,
etc

3.7\.r

02/21/2017

Nye,
Other James
Ruchti
Marcus

Review

Review
various
documents in
preparation
for working
on attorney
fee issue

02/22/2017 Nye,
Other James
Marcus
Ruchti

Review

03/03/2017 Nye,
Other James
Marcus
Ruchti

04/10/2017

Nye,
Other James
Ruchti
Marcus

1.30
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,..--,

Other James···
04/24/2017 Nye,
Marcus
Ruchti

Meeting

Meetw/
client to
discuss next
steps in case
and COE;
finalize
complaint

O,;.v)

0.70

y

$225.00/hr $157.50

Other James
04/26/2017 Nye,
Marcus
Ruchti

Draft

Draft
engagement
letter

0.20

0.20

y

$225.00/hr $45.00

Other James
04/26/2017 Nye,
Ruchti
Marcus

Draft

Draft
Acceptance
of Service

0.20

0.20

y

$225.00/hr $45.00

05/02/2017 Nye,
Other James
Marcus
Ruchti

Draft

Review and
respond to emails with
opposing
counsel re:
declaratory
judgment
action

0.30

0.30

y

$225.00/hr $67.50

Other James
05/08/2017 Nye,
Marcus
Ruchti

Phone
Call

Telephone
0.60
call with
opposing
counsel re:
notice of
appearance,
discovery and

0.60

y

$225.00/hr $135.00

howto

streamline
case; meet w/
SF to discuss
next steps in
case
Other James
05/22/2017 Nye,
Marcus
Ruchti

05/31/2017

Other James
Marcus
Ruchti
Nye,

Court
Time

Prepare for
1.20
status
conference;
attend status
conference at
courthouse

1.20

y

$225.00/hr $270.00

Phone

Telephone
call with
opposing
counsel re:
stipulated
record

0.30

y

$225.00/hr $67.50

Call

0.30
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07/19/2017

(')
James .. ·

Other
Nye,
Marcus
Ruchti

07/20/2017 Nye,
Other James
Marcus
Ruchti

07/24/2017

Nye,
Other James
Marcus
Ruchti

Bill4 Time Report

1'\

;

l

Meeting

Review file to
identify
record for
case before
Judge Naftz;
prepare for
meeting with
opposing
counsel re:
identifying
record;
participate in
meeting with
opposing
counsel re:
identifying
record; meet
w/SFto
begin
identifying
record

2.!:>v/

2.50

y

$225.00/hr $562.50

Draft

Draft e-mail
to Legislative
librarian
requesting
research on
constitutional
issue; review
constitutional
debates and
Idaho
Territorial
"constitution"

0.90

0.90

y

$225.00/hr $202.50

Meeting

Meetw/ SF to
prepare for
meeting in
morning with
opposing
counsel re:
record for
case; draft email to
opposing
counsel re:
meeting in
morning

0.20

0.20

y

$225.00/hr $45.00
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'·
07/25/2017 Nye,
Other James··
Marcus
Ruchti

07/26/2017 Nye,
Other James
Marcus
Ruchti

08/01/2017

Nye,
Other James
Marcus
Ruchti

(-'\
\

)

1.60

y

$225.00/hr $360.00

Meetw/ SF to 0.20
finalize
district court
record and
motion to
seal and
proposed
order

0.20

y

$225.00/hr $45.00

Review
opposing
counsel's
proposed
exhibits:
telephone
conference
with
opposing
counsel to
discuss
exhibits and
procedure for
case; draft email to
opposing
counsel re:
position on
sealing
certain
exhibits;
review and
respond to
opposing
counsel's email re:
sealing
certain
exhibits

2.00

y

$225.00/hr $450.00

Draft

Telephone
1.Gv
call with
opposing
counsel re:
record for
district court
case; review
record and
identify
documents to
seal; draft
motion to
seal; draft
proposed
order

Meeting

Phone
Call

2.00
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Review

Meetw/ SF to 0.2 .... /
review
updated
stipulated
record;
identify next
steps in case

0.20

y

$225.00/hr $45.00

Other James
08/07/2017 Nye,
Marcus
Ruchti

Court
Time

Prepare for
status
conference
with Court;
attend status
conference

0.80

0.80

y

$225.00/hr $180.00

Other James
08/08/2017 Nye,
Ruchti
Marcus

Draft

Review

0.30

0.30

y

$225.00/hr $67.50

Other James
Nye,
Marcus
Ruchti

Draft

Draft motion
to exclude
Defendant's
proposed
exhibits from
record

1.70

1.70

y

$225.00/hr $382.50

08/24/2017 Nye,
Other James
Marcus
Ruchti

Phone
Call

Telephone
call with
Kahle Becker
re: briefing
approach and
schedule

0.10

0.10

y

$225.00/hr $22.50

Other James
08/28/2017 Nye,
Ruchti
Marcus

Review

Do final
review of
motion to
exclude
certain
exhibits and
memo in
support

0.10

0.10

y

$225.00/hr $22.50

Other Jame~
08/03/2017 Nye,
Ruchti
Marcus

08/18/2017

pleading of
exhibits; draft
e-mail to
opposing
counsel re:
exhibits and
redactions;
review and
analyze email from
opposing
counsel re:
exhibits and
redactions
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08/29/2017 Nye,
Marcus

(-'\
Other James J

Bi114Time Report

;---·)

Review

Review and
respond to email from
opposing
counsel; draft
su pplementa I
brief
withdrawing
objection to a
specific
exhibit

O.~u.

0.40

y

$225.00/hr $90.00

Ruchti

09/11/2017

Other James
Nye,
Ruchti
Marcus

Review

Review and
analyze
opposing
counsel's
response
brief to
motion to
exclude
exhibits

0.20

0.20

y

$225.00/hr $45.00

10/02/2017

Other James
Nye,
Ruchti
Marcus

Court
Time

Prepare for
hearing on
motion to
exclude
exhibits;
attend
hearing on
motion to
exclude
exhibits

2.00

2.00

y

$225.00/hr $450.00

11/27/2017

Other James
Nye,
Marcus
Ruchti

Court
Time

Attend status
conference
by telephone
to discuss
briefing
schedule

0.30

0.30

y

$225.00/hr $67.50

11/29/2017

Nye,
Other James
Ruchti
Marcus

Review

Review and
respond to email from
opposing
counsel re:
status of
briefing
schedule

0.20

0.20

y

$225.00/hr $45.00

12/21/2017

Other James
Nye,
Ruchti
Marcus

Research

Research
case law on
separation of
powers

1.30

1.30

y

$225.00/hr $292.50

https://secure.bi114time.com/B4T2/Reportinglreportjs/reportjsviewer.aspx?id=89
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3/30/2018

r')

BiH4Time Report

SC)

5.30

y

$225.00/hr $1,192.50

Continue
drafting
summary
judgment
motion

1.90

1.90

y

$225.00/hr $427.50

Draft

Finish
drafting
motion for
summary
judgment

s.oo

5.00

y

$225.00/hr $1,125.00

Other James
Nye,
Ruchti
Marcus

Draft

Begin
drafting reply
brief; review
and analyze
Defendant's
response
brief and
identify
arguments
made which
need a
response in
our reply
brief

2.90

2.90

y

$225.00/hr $652.50

01/29/2018

Nye,
Other James
Ruchti
Marcus

Draft

Finish
drafting reply
brief; review
and analyze
Defendant's
reply brief

3.80

3.80

y

$225.00/hr $855.00

02/12/2018

Other James
Nye,
Ruchti
Marcus

Court
Time

Prepare for
court hearing
on summary
judgment
motions;
attend court
hearing on
summary
judgment
motions

3.20

3.20

y

$225.00/hr $720.00

12/26/2017

Other Jame~ .. •
Nye,
Marcus
Ruchti

Research

Finish
researching
case law in
support of
motion for
ruling on
declaratory
judgment
action; draft
motion and
memo in
support of
ruling on
declaratory
judgment
action

12/27/2017

Nye,
Other James
Marcus
Ruchti

Draft

12/28/2017

Other James
Nye,
Ruchti
Marcus

01/24/2018

https://secure.bil14time.com/B4T2/Reportinglreportjs/reportjsviewer.aspx?id=89
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3/30/2018

03/28/2018 Nye,

Bill4Time Report

y

$225.00/hr $742.50

Continue
1.50
drafting
memorandum
of costs,
interest and
fees

1.50

y

$225.00/hr $337.50

Finish
2.20
drafting
memo of
costs, interest
and fees;
draft affidavit
of Ruchti

2.20

y

$225.00/hr $495.00

Research
case law on
attorney fees;
review costs
as a matter of
right in case;
review
attorney fees
in case; draft
motion for
costs, interest
and attorney
fees; review
and analyze
Court's
decision

03/29/2018 Nye,

Draft

03/30/2018 Nye,

Draft

Ruchti

Other James
Marcus
Ruchti

Other James
Marcus
Ruchti

r----.
31-.:,v· )

3.30

Draft

Marcus

Other

r--_
'
James- -)

Totals For 1854-002 66.00 66.00

$14,555.00

Grand Total 66.00 66.00

$14,555.00
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James Ruchti
From:

James Ruchti
Monday, April 10, 2017 1:30 PM
J. Kahle Becker
RE: Returning Your Call re: Nye election contest

Sent:
To:

Subject:

Kahle,
Thank you for the response. I will cash the check now that you have made it clear it was intended to only pay the
remaining balance of costs (over and above the $500 bond) and was not intended as an offer to resolve the entire case
(to include attorney fees). In other words, when my client cashes the check tendered by you for costs, he does not
waive his right to pursue attorney fees or any other remedy in this matter other than seeking costs for the contest of
election action. In the declaratory judgment action in this matter, I will indicate costs have been paid, so we will only be
seeking attorney fees awarded by the Senate in the contest of election and interest on that money as well as costs and
fees related to having to bring the action in district court to collect the attorney fees awarded by the Senate. Thanks
again.

James D. Ruchti

==-~==,.::;_~~
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RUCHTI

&

BECK~ PLLC

l\'i'TORNF..VS ANDCQUNSl'lLOns Nf I.AW

Ruchti & Beck Law Offices
Oakley Building
1950 E. Clark St., Suite 200
Pocatello, Idaho 83201
208-478-5100 (office)
208-232-5100 (fax)
www.idaholaw.us
james@idaholaw.us
CONFIDENTIALITY NOTICE: This e-mail is intended only for the personal and confidential use of the individual(s) named as recipients and is covered
by the Elech·onic Communications Privacy Act, 18 U.S.C. §§ 2510-2521. It may contain information that is plivileged, confidential and/ or protected from
disclosure under applicable law includi11g, but 11ot limited to, the attorney client privilege and/ or work product doch'ine. If you are not the intel.1ded
recipient of this transmissio11, please notify the sender immediately by telephone. Do not deliver, distribute or copy this transmission, disclose its
contents or take any action il1 reliance on the information it contains.

From: J. Kahle Becker [mailto:kahle@kahlebeckerlaw.com]

Sent: Monday, April 10, 2017 12:57 PM
To: James Ruchti <james@idaholaw.us>
Subject: RE: Returning Your Call re: Nye election contest

EXHIBIT

James,
1
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I am aware of the legal meaning of the word tender. The intent of the check is to represent a tender of the remaining
balance of costs (i.e. over and above the $500 bond your client obtained) awarded by the Senate. I believe all of the
correspondence you reference below included the word "tender." Should your client still desire to pursue a claim for
the award offees, that is his decision to make.

J. Kahle Becker
Eagles Center
223 N. 6th Street,# 325,
Boise, Idaho 83702
Phone: 208-345-5183
Fax: (208) 906-8663
kahle@kahlebeckerlaw.com
http://www.ka h lebeckerlaw .com

****CONFIDENTIALITY NOTICE: This email contains confidential information that is intended only for the use of the
individual(s) named as recipients. If you are not the intended recipient of this email, please notify the sender, please do
not deliver, distribute or copy this em all, or disclose its contents, or take any action in reliance on the information it
contains.

From: James Ruchti [mailto:james@idaholaw.us]
Sent: Monday, April 10, 2017 12:37 PM
To: J. Kahle Becker <kahle@kahlebeckerlaw.com>
Subject: RE: Returning Your Call re: Nye election contest
Kahle,
Thanks for the attachments. Yes, I was aware the Senate was making an attempt to clarify the contest of election
process by way of Senate Rule and statute. No, I don't view that effort as an admission that they didn't have the right to
award attorney fees and costs. The Constitution is clear. The Senate does not have to obtain the House's approval (and
Governor's agreement not to veto) of the Senate's efforts/procedures to "judge of the election, qualifications and
returns of its own members" and "determine its own rules of proceeding.'' If either of those bodies, or both, choose to
clarify its constitutional rights, it may do so, but it certainly does not limit them. There is no basis in the Constitution for
that argument and no indication that either body was giving up rights by placing them in statute or rule. The best
evidence of what the Senate felt its constitutional rights were is by their recent actions.
As to the check for litigation costs, I am simply asking you to be clear about your client's intentions with the payment of
costs. As I indicated in my previous e-mail, telephone call and voice mail message, your e-mail and letter and
accompanying check have sent mixed messages. The e-mail of February 10, 2017 seems to indicate the payment of
costs is a settlement offer which, if accepted, would mean my client has given up his rights to pursue any and all other
legal remedies/rights, to include attorney fees. If the intent of the offer was that far reaching, it certainly could have
been clearer. First, it did not use language which made the consequence of cashing the check clear. Second, the e-mail
only addresses costs. In other words, it could be read to mean your client was trying to avoid further litigation on costs,
while being silent on attorney fees.
Subsequent to that e-mail, you sent me a letter dated February 13, 2017 which did not indicate the money was being
offered as full and final settlement of the matter. In addition, there was no language included on the check or
accompanying the check which would indicate that cashing of the check would satisfy all of my client's claims and
2
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prevent him from pursuing claims for attorney fees. In fact, the check itself indicates the payment is for costs related to
the election contest. Finally, the letter used the term "tender." Black's Law Dictionary makes clear that a "tender" is
made without condition or stipulation.
In short, Kahle, your client has not been clear. I am frustrated that I have to communicate with you yet again on this
matter. All it takes is for you to tell me the purpose of the check and my client will act accordingly. If the check was
intended to be a full and final settlement offer, then I will return the check at once and will indicate in the complaint
that we are seeking costs (with a credit for the $500 bond). It should also be noted that to the extent my client has a
claim for interest, this delay is costing your client more money. I have been seeking this clarification for some time now.
If I have not heard from you on this matter by the end of the week, I will assume you intended the check to be a full and
final settlement offer and will act accordingly. Please take the time today to write me a single sentence making clear the
intent of the payment.
As to the bond payment, my client will acknowledge in the complaint that he received it.
Thanks, Kahle.

James D. Ruchti

Ruchti & Beck Law Offices
Oakley Building
1950 E. Clark St., Suite 200
Pocatello, Idaho 83201
208-478-5100 (office)
208-232-5100 (fax)

www.idaholaw.us
james@idaholaw.us
CONFIDENTIALITY NOTICE: This e-mail is intended only for the personal and confidential use of the individual(s) named as recipients and is covered
by the Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521. It may contain information that is privileged, confidential and/ or protected from
disclosure w1der applicable law including, but not limited to, the attorney client privilege and/ or work product doctrine. If you are not the intended
recipient of this transmission, please notify the sender immediately by telephone. Do not deliver, distribute or copy this transmission, disclose its
contents or take any action in reliance on the information it contains.

From: J. Kahle Becker [mailto:kahle@kahlebeckerlaw.com]
Sent: Monday, April 10, 201710:45 AM
To: James Ruchti <iames@idaholaw.us>
Subject: Returning Your Call re: Nye election contest

James,

3
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Sorry for the delay in responding to your call. I was in DC and got up in the massive flight delays caused by
Delta. Anyway, I am now back in the office. I think my February 13, 2017 letter and February 10, 2017 email are pretty
self-explanatory regarding my client's tender of costs. I am happy to hear that your client obtained the $500
bond. Please send documentation confirming his receipt of those funds so that we have a record for our files.
I'm not sure if you are aware, but the legislature acknowledged that it had no authority to award attorney's fees in
election contests and sought to amend the statute and add Rules to allow them to do so in future contests. I have
attached those bills and rule resolutions to this email. In the event your client still decides to initiate suit, please send
me a copy of the complaint. There is no need to have my client personally served. Thank you for your attention to this
matter.

J. Kahle Becker
Eagles Center
223 N. 6th Street,# 325,
Boise, Idaho 83702
Phone: 208-345-5183
Fax: (208) 906-8663
kahle@kahlebeckerlaw.com
http://www.kahlebeckerlaw.com

****CONFIDENTIALITY NOTICE: This email contains confidential information that is protected by the attorney-client
and/or work product privilege, and that is exempt from disclosure under applicable law. It is intended only for the use
of the individual(s) named as recipients. If you are not the intended recipient of this email, please notify the sender,
please do not deliver, distribute or copy this email, or disclose its contents, or take any action in reliance on the
information it contains.
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James Ruchti
From:

James Ruchti
Friday, March 3, 2017 9:29 AM
J. Kahle Becker
RE: attorney fees and costs

Sent:
To:

Subject:

Kahle,
This e-mail will follow up my long voice mail (sorry about that). I am trying to confirm that the payment of the check in
the amount of $1,211.84 is intended to simply be payment of the remainder of the costs of litigation (i.e., to be added to
the bond amount) and not payment in full of all amounts owed. In other words, did you intend the check to, if cashed,
satisfy all amounts my client believes are owed to him - specifically attorney fees? I saw no such indication on the check
or accompanying letter, but in your earlier e-mail you had the following language:
"Finally, while we dispute the Senate's authority to order my client to pay any funds beyond the $500 bond he posted, in
the spirit of compromise and to avoid further litigation, my client hereby tenders $1,211.84. As you indicate in your
email below, this amount represents the costs in excess of the $500 bond. I have the funds available at my office or I
can meet you or Mr. Nye at the location of your choosing in Boise. I look forward to hearing from you."
That paragraph could be interpreted as a tender of a settlement offer. Anyway, I just thought it would be cleaner to
verify this issue before we cashed the check.
Please respond at your earliest convenience. I want to move forward on collecting the attorney fees, but would like this
issue cleared up first.
Thanks, Kahle. I hope all is well.

James D. Ruchti
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Ruchti & Beck Law Offices
Oakley Building
1950 E. Clark St., Suite 200
Pocatello, Idaho 83201
208-478-5100 (office)
208-232-5100 (fax)
www.idaholaw.us
james@idaholaw.us
CONFIDENTIALITY NOTICE: This e-mail is intended only for the personal and confidential use of the individual(s) named as recipients and is covered
by the Elecb·o1'lic Communications Privacy Act, 18 U.S.C. §§ 2510-2521. It may contain information that is privileged, confidential and/ or protected from
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, • disclosure under applicable law including, but not limited to, the attomey client privilege and/ or work product doctrine. If you are not the intended
recipient of this transmission, please notify the sender immediately by telephone. Do not deliver, distribute or copy this transmission, disclose its
contents or take any action in reliance on the information it contains.

From: J. Kahle Becker [mailto:kahle@kahlebeckerlaw.com]
Sent: Friday, February 10, 2017 12:20 PM
To: James Ruchti <james@idaholaw.us>
Subject: RE: attorney fees and costs
Dear James,

Thank you for clarifying your client's legal position. As you stated, we are in "uncharted territory." We disagree with the
Senate's position that they had the statutory or constitutional authority to award costs in excess of the $500 bond my
client posted at the outset of the Election Contest. Similarly, we disagree that the Senate had the statutory or
constitutional authority to award attorney's fees. As you know, the Noble case holds that I.C. 34-2120 allowed for a
court to award costs to the prevailing party, but not fees. The Legislature failed to amend that statute for the 16 years
since the decision in Noble.
Turning to the "Rule 11" basis for the fee award, it is clear that 1) we were operating in uncharted waters being the first
to prosecute a case in the legislature under the new statutory scheme, specifically I.C. 34-2101(4), thus we had a good
faith basis in law; 2) we successfully proved that Mr. Nye committed several violations of the Sunshine Law, thus we had
a good faith basis in fact, rendering Rule 11 sanctions unjustified; and 3) the Senate used some aspects of the IRCP and
yet completely ignored others as well as a disregard for the Idaho Rules of Evidence. In short we see a distinction in the
Senate's ability to set its own rules of proceeding and its authority to order one person to pay another person almost
$20,000. Furthermore, I have yet to find a Senate Rule allowing for such an award. If you have found such a rule,
please provide it to me. I also refer you to the Senate's December 12, 2016 Procedural Order for Contest of Election
which specifically refers to I.C. 34-2106 and Article Ill Section 9 of the Idaho Constitution, yet omits any reference to the
IRCP except for Rule 5, regarding service. As you know, once litigation is filed in Court, there is the always the possibility
that fees and costs could be awarded against your client.
Please confirm that you have obtained the $500 Bond my client posted with the Idaho Secretary of State and provide
any documentation associated with your receipt of this Bond.
Finally, while we dispute the Senate's authority to order my client to pay any funds beyond the $500 bond he posted, in
the spirit of compromise and to avoid further litigation, my client hereby tenders $1,211.84. As you indicate in your
email below, this amount represents the costs in excess of the $500 bond. I have the funds available at my office or I
can meet you or Mr. Nye at the location of your choosing in Boise. I look forward to hearing from you.

J. Kahle Becker
Eagles Center
223 N. 6th Street,# 325,
Boise, Idaho 83702
Phone: 208-345-5183
Fax: (208) 906-8663
kahle@kahlebeckerlaw.com
http://www. kahlebecke rlaw .com

****CONFIDENTIALITY NOTICE: This email contains confidential information that is intended only for the use of the
individual(s) named as recipients. If you are not the intended recipient of this email, please notify the sender, please do
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• · not deliver, distribute or copy this email, or disclose its contents, or take any action in reliance on the information it
contains.

From: James Ruchti [mailto:iames@idaholaw.us]

Sent: Wednesday, February 1, 20171:21 PM
To: J. Kahle Becker <kahle@kahlebeckerlaw.com>
Subject: RE: attorney fees and costs
Kahle,
Thanks for the response.
I am attaching the Senate Journals for the Sixteenth and Seventeenth Legislative Days. They show the Senate receiving
the State Affairs Committee's report ordering Mr. Katsilometes to pay Senator Nye's attorney fees and costs and the
Senate's unanimous agreement with that report. I assumed you were checking the Idaho Legislature's website for the
posting of those Journals, but I can see why that would be of less interest to your client than it would be to mine. These
actions by the Senate, as reflected in the Senate Journals, create the legal obligation for your client to pay my client's
attorney fees and costs.
Please consider this e-mail and my e-mail of Jan 31, 2017, below (and incorporated herein by reference) as my client's
demand letter.
As to the $500 bond, since my client is not asking you to pay that $500, when it is paid is of no relevance to your client's
obligation to pay what he owes.
As to the legal authority upon which we rely for Senator Nye's claim of attorney fees and costs, it is the Senate's actions
as described above in ordering your client to pay the attorney fees and costs. In addition, your client submitted himself
to the jurisdiction of the Idaho Senate when he filed his contest of election. They have used that jurisdiction and its
constitutional authority to order the payment of attorney fees and costs. For further explanation of my client's legal
position, please see the briefing submitted during the contest of election process. One passage of particular note from
that briefing is the following:
Idaho Constitution Article Ill, § 9, entitled "Powers of each house" states:
Each house when assembled shall choose its own officers; judge of the election, qualifications and returns
of its own members, determine its own rules of proceeding, and sit upon its own adjournments; but neither
house shall, without the concurrence of the other, adjourn for more than three days, nor to any other place
than that in which it may be sitting.
(Emphasis added.) This Section of the Idaho Constitution makes absolutely clear that the Idaho Senate is the
master of its own destiny when it comes to the elections and qualifications of its members and in deciding the
rules to be used when making such determinations. This includes decisions about awarding costs and attorney
fees.
As you and I both know, we are in unchartered territory. On only three occasions in our State's 126 year history have
contests of elections been filed. Never has one been successful. Further, your client has the unfortunate distinction of
being the only person in our State's history to have the Senate find his claim was so frivolous and unwarranted that
attorney fees and costs should be awarded to the incumbent. Your client appears to view this fact as support for a claim
that the Senate does not have the authority to order attorney fees and costs. He is mistaken. Instead, it is proof that
the Senate has always had this authority, but it has never been placed in a situation where it has had to exercise that
3
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, • authority because no other person who has lost his or her election has thought it appropriate to challenge that election
under such frivolous and unsupportable circumstances. To be clear, your client had the opportunity to stop this contest
of election at any time during the process, but chose not to do so.
I would also note that your client's questioning of the Senate's authority to order the payment of attorney fees and costs
stands in stark contrast to your client's previous positions in this case. His complaint requested attorney fees and costs,
so obviously he felt the Senate had authority to award such things. In addition, he relied on the Senate's subpoena
power to compel witnesses to appear for depositions and to compel witnesses and Bank of Idaho to produce
documents. He also relied heavily on the Senate's procedural order and requested written orders from the Senate on
two occasions after evidentiary/discovery disputes were resolved by the Senate in this case. If your client does not
dispute (and in fact relied upon) the Senate's subpoena power and ability to issue orders to manage the case, then
certainly it cannot come as a surprise to him that the Senate has the authority to order him to pay attorney fees and
costs. All of these actions by the Senate are consistent with its constitutional powers to "determine its own rules of
proceeding."
Again, please let me know whether your client will be paying the ordered attorney fees and costs voluntarily or whether
my client will have to incur more attorney fees and costs to collect what Mr. Katsilometes has been ordered to pay. If I
do not hear from you by close of business on February 10, 2017, I will assume your client will not voluntarily pay
attorney fees and costs and we will take the next necessary steps and will also seek any additional attorney fees and
costs incurred in collecting what is owed and will also claim accrued interest.
Thank you, Kahle. I hope this has answered your questions.

James D. Ruchti

RUCHTI.&:, BECK, PLl.C
/\".f''TORN:1,Y:,; Ac-!D COUNSEi.ORS A'l' LAW

Ruchti & Beck Law Offices
Oakley Building
1950 E. Clark St., Suite 200
Pocatello, Idaho 83201
208-478-5100 (office)
208-232-5100 (fax)
www.idaholaw.us
james@idaholaw.us
CONFIDENTIALITY NOTICE: This e-mail is intended only for the personal and confidential use of the individual(s) named as recipients and is covered
by the Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521. It may contain information that is privileged, confidential and/ or protected from
disclosure under applicable law including, but not limited to, the attomey client privilege and/ or work product doctrine. If you are not the intended
recipient of this transmission, please notify the sender immediately by telephone. Do not deliver, distribute or copy this transmission, disclose its
contents or take any action in reliance on the information it contains.

From: J. Kahle Becker fmailto:kahle@kahlebeckerlaw.com]
Sent: Wednesday, February 1, 201711:16 AM
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. · To: James Ruchti <iames@idaholaw.u-s>
Subject: RE: attorney fees and costs

James,
On our last call you indicated that you would provide me documentation reflecting an obligation for my client to pay
your client. You indicated that you would obtain the Senate journal reflecting the vote on the recommendation of the
State Affairs Committee. To date you have yet to send that journal or any Order that creates a legal obligation for my
client to pay your client. You indicated that after your client had obtained an Order which sets forth a legal obligation
for my client to pay a sum certain, you would send a demand letter to "start the clock on attorney's fees and
interest." As an initial matter, has your client received the $500 bond my client posted at the outset of his Election
Contest? If so, please send us all relevant documentation confirming your receipt of said funds.
Furthermore, please explain 1) what legal authority you have that compels my client to pay your client any additional
money; 2) What legal authority you have that allows interest to start accruing; and 3) what legal authority you have that
allows you to seek attorney's fees incurred on pursuing this alleged debt.

We look forward to hearing from you.

J. Kahle Becker
Eagles Center
223 N. 6th Street,# 325,
Boise, Idaho 83702
Phone: 208-345-5183
Fax: (208) 906-8663
ka hle@ka h le beckerlaw .com
http://www.kahlebeckerlaw.com

****CONFIDENTIALITY NOTICE: This email contains confidential information that is intended only for the use of the
individual(s) named as recipients. If you are not the intended recipient of this email, please notify the sender, please do
not deliver, distribute or copy this email, or disclose its contents, or take any action in reliance on the information it
contains.

From: James Ruchti [mailto:iames@idaholaw.us]

Sent: Tuesday, January 31, 2017 5:22 PM
To: J. Kahle Becker <kahle@kahlebeckerlaw.com>
Subject: attorney fees and costs
Kahle,
This e-mail will follow up our telephone conversation last week regarding payment of attorney fees and costs awarded
by the Idaho Senate against your client in his contest of election against Senator Nye. Attorney fees were awarded in
the amount of $18,060.00 and costs were awarded in the amount of $1,711.84 ($500 bond to be paid by the Secretary
of State plus an additional $1,211.84). The Senate has ordered your client to pay these amounts -- $18,060.00 in
attorney fees and $1,211.84 in costs for a total of $19,271.84.
5
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My client expects timely payment. Please let me know when we can expect to receive that payment. If your client
refuses to comply with the Senate order, please let me know that as well so I can take the necessary next steps.

James D. Ruchti

RUCHTI.~ BE<:K, PLLC
ATIOANJnrs ~t,f_t) COUNllltl,OU .A'I' t,AW

Ruchti & Beck Law Offices
Oakley Building
1950 E. Clark St., Suite 200
Pocatello, Idaho 83201
208-478-5100 (office)
208-232-5100 (fax)
www.idaholaw.us
james@idaholaw.us
CONFIDENTIALITY NOTICE: This e-mail is intended only for the personal and confidential use of the individual(s) named as recipients and is covered
by the Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2521. It may contain information that is privileged, confidential and/ or protected from
disclosure w1der applicable law including, but not limited to, the attorney client privilege and/ or work product doctrine. If you are not the intended
recipient of this transmission, please notify the sender immediately by telephone. Do not deliver, distribute or copy this transmission, disclose its
contents or take any action in reliance on the information it contains.
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James D. Ruchti (ISB # 6366)
Joel A. Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100

ov
.v·•

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,

)
CASE NO. CV-17-1622-OC

)
Plaintiff,
vs.

)
)
)

NOTICE OF HEARING

)
TOM KATSILOMETES, an individual, )

)
Defendant.

)

)

TO:

DEFENDANT and his counsel of record:
PLEASE TAKE NOTICE that Plaintiff will call for hearing PLAINTIFF'S MOTION

FOR LITIGATION COSTS, PRE-JUDGMENT INTEREST AND ATTORNEY FEES before
Judge Naftz of the above-entitled Court at the Bannock County Courthouse on Monday,
April 16, 2018, at the hour of 3:30 p.m. or as soon thereafter as counsel may be heard.
DATED this 2nd day of April, 2018.
RUCHTI & BECK LA

NOTICE OF HEARING- PAGE 1
[S:\1854-002 NyeM\Post SJ\Plaintiff's Motion for Costs, Interest and Fees.NoH.wpd]
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CERTIFICATE OF SERVICE
I HEREBY. CERTIFY that on this 2 nd day of April, I served a true and correct copy
of the above and foregoing document to the following person:

J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

NOTICE OF HEARING -

PAGE 2
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J. Kahle Becker, ISB # 7408
223 N. Sixth Street, #325
Boise, ID 83702
Phone: (208) 345-5183
Fax: (208) 906-8663
Kahle@KahleBeckerLaw.com
Attorney for Defendant
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

W. MARCUS W. NYE, an individual
Plaintiff-Respondent,
vs.
TOM KATSILOMETES, an individual
Defendant-Appellant.

)
) Case No. CV 17 1622-OC
)
)
) NOTICE OF APPEAL
)
)
)
)
)
)

TO: THE ABOVE NAMED RESPONDENT, W. MARCUS W. NYE, AND THE PARTY'S
ATTORNEYS, JAMES D. RUCHTI, RUCHTI & BECK, P.L.L.C., 1950 E. CLARK ST.,
SUITE 200, POCATELLO, IDAHO 83201, AND THE CLERK OF THE ABOVE-ENTITLED
COURT.
NOTICE IS HEREBY GIVEN THAT:
1. The above-named appellant, Tom Katsilometes, appeals against the above-named
respondent to the Idaho Supreme Court from the March 27, 2018 Memorandum Decision and
Order and the Judgment entered in the above-entitled action on the 28 th day of March, 2018,

Honorable Judge Robert C. Naftz presiding.
2. Tom Katsilometes has a right to appeal to the Idaho Supreme Court, and the judgment
or orders described in paragraph 1 above are appealable orders under and pursuant to Rule
11 (a)(l) of the Idaho Appellate Rules ("I.A.R. ")
3. Tom Katsilometes provides the following preliminary statement of the issues on appeal
NOTICE OF APPEAL, PAGE I
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5.

Reporter's transcript. A reporter's transcript, in both hard copy and electronic

format, of the following hearings and trial testimony and proceedings is requested:
(i) Hearing on plaintiffs motion for summary judgment and defendants'
dispositive motion, held February 12, 2018.

6. Tom Katsilometes requests the following documents to be included in the clerk's
record in addition to those automatically included under Rule 28, I.A.R.:
All other documents in the Clerk's file not automatically included under Rule 28, I.A.R.

7. I certify:
(a) That a copy of this notice of appeal has been served on each reporter of whom a transcript
has been requested as named below at the address set out below:
Name and address: Stephanie Davis, 624 E. Center Street, Room 310, Pocatello, Idaho
83201. sdavis@bannockcounty.us
(b) That the clerk of the district court has been contacted to request the estimated fee for
transcript preparation and that the clerk of the district court will be paid the estimated fee for
preparation of the reporter's transcript promptly after the estimated fee is provided to me.
(c) That the clerk of the district court has been contacted to request the estimated fee for
preparation of the clerk's record and that the clerk of the district court will be paid the estimated
fee for preparation of the clerk's record promptly after the estimated fee is provided to me.
(d) That the appellate filing fee has been paid.
(e) That service has been made upon all parties required to be served pursuant to Rule 20.
DATED this 2nd day of April 2018.

By: _ _;::.:.s/--=J'-'-.=K=ahl~e~B~e~c=ke=r---~~-----N'----J. KAHLE BECKER
Attorney for Defend
NOTICE OF APPEAL,PAGE 3
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IN THE DISTRICT COURT OF THE SIXTH JUDIOAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

W. MARCUSW. NYE, an individual
Plaintiffs-Respondent,
vs.

TOM KATSILOMETES, an individual
Defendants-Appellant,

)
)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court No.
CLERK'S CERTIFICATE
OF
APPEAL

Appealed from: Sixth Judicial District, Bannock County
Honorable Judge Robert C. Naftz presiding
Bannock County Case No: CV-2017-1622-0C
Order of Judgment Appealed from: Memorandum Decision and Order filed the
2ih day of March, 2018 and Judgment filed the 28th day of 2018.
Attorney for Appellant: J. Kahle Becker, Attorney, Boise
Attorney for Respondent: James D. Ruchi, RUCHTI & BECK LAW OFFICE,
Pocatello
Appealed by: Tom Katsilometes
Appealed against: W. Marcus W. Nye
Notice of Appeal filed: Aprils, 2018
Notice of Cross-Appeal filed: No

223 of 334

,,.--)
;

{

'·,

~·

Appellate fee paid: Yes (Pending receipt of the $100.00 deposit for the Clerk's
Reeer-cl, A0tified eeUASel-they>-ca:tt1rec-:is~e::11nuditttngt:t-ttit;r1.)----------------Request for additional records filed: No
Request for additional reporter's transcript filed: No
Name of Reporter: Not Provided
Was District Court Reporter's transcript requested? Yes
Estimated Number of Pages: Not Provided
Dated~

.

L,

."20(~

ROBERT POLEKI,
Clerk of the Di~.
(Seal)

C-" , C

'~~~~~:•~~~~•-~•·~~a,~c~~••~•~,_z:;~.t=

-Deputy Clerk

224 of 334

James D. Ruchti (ISB # 6366)
Joel A. Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: {208) 232-5100
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,

)
)
Plaintiff,
)
)
vs.
)
)
TOM KATSILOMETES, an individual, )
)
Defendant.
)
)

CASE NO. CV-17-1622-OC
NOTICE VACATING HEARING

COMES NOW Plaintiff, by and through counsel of record, and hereby provides the
Court and counsel with notice that the hearing on PLAINTIFF'S MOTION FOR
LITIGATION COSTS, PRE-JUDGMENT INTEREST AND ATTORNEY FEES scheduled
before Judge Naftz for Monday, April 16, 2018 at 3:30 p.m., is hereby vacated. Plaintiff's
counsel will reschedule the hearing and send out an amended notice of hearing in the very
near future.

NOTICE VACATING HEARING - PAGE 1
[S:\1854-002 NyeM\Post SJ\Motion for SJ.NoH - Notice Vacating Hearing.wpd]
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DATED this 4th day of April, 2018.
RUCHTI & BECK LAW OFFICES

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 4th day of April, 2018, I served a true and correct
copy of the above and foregoing document to the following person:
J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

JAMES D. RUCHTI

NOTICE VACATING HEARING- PAGE 2
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J. Kahle Becker, ISB # 7408
223 N. Sixth Street, #325
Boise, ID 83702
Phone: (208) 345-5183
Fax: (208) 906-8663
~ahle@KahlcBcckcrLaw.eom
AUorney/01· Defendant

IN THE DISTRICT COURT 01~ fflE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN .A.NU FOR THE COUNTY OF H:ANNOCK

w·. MARCUS W. NYE, an individual
Plaintiff,

vs.
TOM KATSILOMETES,

an. individual
Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV 17 1622-0C

DEFENDANT'S OBJE:C11lON TO
PLAINTIFF'S MEMORANDUM OJi'
COSTS, PRE-JUDGMEN1' INTEREST
AND ATTORNEY FEES

COMES NOW, Defendant, Tom Katsitomctcs, by and through hls c:ou1osd of rcc.ord, J.

K11hle Becker, pursuant IRCP 54(d)(5) imd (c)(6), and files his O~jection ta Plaintiff's
.Mifmorandum c!.f Cosls, Pre-Judgment Interesl and Allorney Fees as follows:

I.

][NTRODUCTION

Plaintiff"s action for declaratory judgm1~nt was based on a January 25, 2017 Senate

Jm1mal Entry where Plaintiff; along with other Senators~ voted to award hirnsclf $18~060 in
attorney's fees following an unsucccssfhl contest of election Defendant initiated. (R-954-955.
See also R-952). The Senate's award of M:r. Nye's attorney's fees) which he then sought to
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lattguagc of the prc-2017 version of LC. § 34-2120, and numerous rulc!t of statutory
interpretation. Defendant respectfully disagrees with the Court's ruling i:n this l'cgard and has

Hrncly filed his appeal to the Idaho Supreme Court However, for the reasons disctnsscd below,
Pl.ai\ntiff is not entitled to :an award of attorney's fees for the fees he incurred it1 this case, 11or is
he entitled to prc-:iudgmcnt interest.

II.ARGUMENT
1)

Attorney's Fees

Despite the holding of one house of Idaho's legislature in this matter·, Idaho continues: to
·adhere to the American Rule where each party to litigation bears its own attmncy' s fees.
This Court has consistently held that the power to award attorney fees is governed
by statute. E.g., llellar v. Cenarrusa, 106 Idaho 571, 578, 682 P.2d 524, 531
(1984) ("We continue to adhere to the so-called 'American rule' to the c:ffcct that
attorney fees arc to be awarded only where they arc authorized by :itatutc or
contract.").
In re SRBA Case No. 39576, 128 Idaho 246,256 (1995).

Awards of attorney's fees in dcclar.at,ory judgment actions must be grounded i.n a scriaratc
statute providing for their award.
Furthermore, the mere fact an action is brought as a declaratory judgmc~nt ac:tion
docs not preclude the application of LC. § 12-120(3) to a case whi~.rc the
gravamen is a commercial transaction. See. Continental Cas. Co., 127 Idaho at
835-36, 907 P.2d at 812-13 (fees aw.ardcd in a declaratory action regarding duties
under insurance contract); Farmers Nat 'I Bank v. Shirey, 126 Idaho 63, 73) 878
P.2d 762, 772 (1994) (fees awarded in a declaratory action regarding status of
security interest).
·
Finally) although J-U-B tries to argue that I.C. § 10-1210 is the controlling
statute in regard to attorneys fees ir.1 declaratory judgment actions, the statute, by
I ;n tc. nn::.,,
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mlc is th.at costs do, r1.ot 11\licludc attc:m;r;v foes t1J1lcgs attorn-cv foes ~ire cxr:u:·(;ssly
included in. th,:: definition of the t,:::rm. cost:;. Noble v. Ada Coun(v Elecli'ons Bd.,
135 Idaho 495; 504, 20 P.3d 679, 588 (2000); See 20 A1vI.JUR.2D Cos.rs § 1
(1995) ....Therefore; we find that I.C. § 10-1210 docs not provide the c,xclusiv•::
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method for apportionment of costs an.d attorney fees in a declaratory action.
Freiburger v. J-U-B Engineen;, Inc.; 141 Idaho 415,424 (2005).

Plaintiff cites two statutory p:r.ovis.ions whil::h he contends serve as a ba:iils for this Court
to make an award of attorney's fees; Idaho Code § l.2~121 and §12-120(1). Idaho Code § 12-

12;1~ which provides fo:r awards of atto:rncy's foes in civil cases where a party engaged in
frivolous conduct, is simply not app1foablc to tl1c case at hand.
This Court has held that an award o.f attorney fees under LC. § 12~121 is: not a
matter of right, and is appropriate: only when the Court, in its discretion, is left
with the abiding belief that the: v1<:tion was pursued, defended, or brought
frivolously, unreasonably, or with.out foundation... Apportionment of attorney
fees is appropriate for those dc:rncnts of the case that were f:rivol.ous,
unreasonable, ancl without foundation.
Idaho .Adilita,y Ilislorical Society, Inc. v. Alas/en. 329 P.3d 1072, 1080 (Idaho
2014).

Indeed, Plaintiff's own briefing concedes Idaho Code § 12-121 is inappropriate. Plaintiff's
.Mmnorandum states:

In this case, the parties were facccl with a unig,ue constitutional issu.c which
required research of Idaho case law a:o.d the Idaho Constitution.
Verified .A.femo1·andum of Litigation Costs, PT'e-Judgment lnleresl and Allorney
Fees at 3. (Emphasis added).

Si11ce Plaintiff aeknowk:dgcs this is a cas1;: of first impression, Defendant's defense thereof
cm1not be frivolous or without fmmdation.
Turning to Idaho Code 12-120(1): Dc!fcndant concedes the total sun.1 Plaintiff sought in
this action was less than $35,000. Defendant also conc-.cdcs based on the CoUJrt'r. March 27, 2018
.Memorandum Decision cmd Order; at this stage in. the :Proceedings, Plaintiff is a prcvailin.g piuty:

· Di::fc11dant obviously believes the pt-cvail.i.ug pa:rty .:r112:!ysis ·will change once the 8uJp,rcmc Court
'· I
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co:tuiidcring an award of Plaintiff's fees at thfa stage, Plaintiff request should be denied.
Plaintiff neglected to specify LC. § 12·· l 20(1) as grounds for seeking atto.rrllcy' s fees in.
hh claim for relief in bis Action for Decfaratmy Judgment.

Sec Action for Declcrrafmy

Ji1dgment at p. 6. 1

It is oft repeated by this Court that, "][f the party is claiming that a stat11tc p:rovidcs
authority for an award of attorney foes, 1th,~ party must cite to the statute a1id, if
applicable, the specific subscctio11 of the statute upon which the party relics."
Bream v. Benscote,~ 139 Idaho 364, 369, 79 P.3d 723, 728 (2003), Seie also,
Stephen v. Sallaz & Gatewood, Chtd., 248 P.3d 1256, 150 Idaho 521 (2011) (He
did not appeal the denial of fees ur.1dcr I.C. § 12-121 and did not identify the
specific provision ofl.C. § 12-120 pursuant to which he sought fees.)

The purpose of requiring a party to plead the, precise section and subsection of Idaho Code, upon
which a party seeking relief relics, is to plac:c the opposing party on notice. The Supreme Court
dhcusscd the notice requirement in Down~y Chimpractic Clinic v. Nampa Restaurant Corp.,
1.:1:7 Idaho 283 1 287 (1995).

In Cox [v. Mueller. 125 Idaho 734, 874 P.2d 545 (1994)), we noted that LC.§ 12-.
120(1) and our decision in Pancoast v. Indian Cove lrrigalion Dist., 121. Idaho
984, 829 P.2d 1333 (1992), place 21 "1~remi11m on the pleadings." Cox, 125 Idaho
at 737, .874 P.2d at 548. Thus we held that the district court erred when it
construed a statement by Cox's cm1ni1d during closing argument, to the effect that
the jury was free to decide whether to award more than $25,000 in dan1agcs, as a
waiver of Cox's entitlement to attorney fees under I.C. § 12-120(1). Id.
Similarly. Downey's unutilizcd p:raycr for leave to amend his complain1t to seek
unspecified punitive damages s}1ould not be construed as a waiv,;r to his
entitlement to attorney fees under tbfo statute. As we noted in Cox:
The obvious purpose of I.e. § 12-120(1) is to discourage litigation, since
the statute requires the dcfcndal'!lt to be notified of the plaintiff' s dair.n
against the defendant for at least ten days before a complaint ca11 cvc1:1 be
filed. In the event that a complaint is filed, the statute again encourages
early scttlcmc:r~t by r<ei~Ul[,rb1.,g tl~.n~t l~lt.mitairlllngs warn th.e pairtl.e·~ tlhtl!kfr
th!1:J~,t&_ute willn be huv,r,kfd. fi.a,:1• 1t1;1.:rm1.rfatt~,cy :!'ltfolt'ney feet..
1 Similarly, 1he prc-lilig1e.tion. demRno ktkr Pb.iil1.i.ff•~ ;;:n-mwd :senl makes .no mentim1 of LC. !2-110(1). Si:e Ex.hibiJ.
C .to April 2, 2018 Ruchti Affidavit.
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By pleading actual damages of $1,11.8.00, including a prayer for attorney fees,
and otherwise complying with tl1c terms of I.C. § 12-120(1), Downey gave
Liberty sufficient notice of the amom1t of his claim as well as his intent to seek
attorney fees. Thus, the magistrate court's award of attorney fees was proper.
Downey Chtmpraclic Clinic v. Nan1pa Restaurant Co,p., 127 Idaho 283, 287
(1995). (Emphasis added). Sec als,o Cobb v. Cobb, 7I Idaho 388, 390 (1951)
(Further, judgments must be suppo:rtcd by allegations in the complaint which
fairly tend to apprise the defendant c.f the c.Jaims made against hiin aind the r,~licf

sought.)
The Idaho Rules of Civil Procedure specifically define "Pleadings" as:
7(a) Pleadings. Only these pleadings arc allowed:
(1) a complaint;
(2) an answer to a complaint;

(3)
(4)
(5)
(6)
(7)

an answer to a counterclaim dcsignatc,d as a counterclaim;
an answer to a cross claim;
a third party complaint;
an answer to a third party complaint; and
if the court orders one, a reply to an ar1swer

.Motions and other papers arc wholly separate: from "pleadings." Sec IRCP 7(b). Since Pfaintiff
failed to include his claim for attorney's fcc:s pursuant to I.C. 12-120(1) iii a "pleading" as is
required by Downey Chi1·opractic, Plaintiff's. fee petition must be denied.
Finally, Plaintiff once again invokes A1ticfo III Section 9 of the Idaho Cor1stitutio11 as an
atlcgcd all-powerful authority for any branc:h of government, including this Court1 to make an
award of his attorney's foes. The plain language of that Scctiont and in fact all of Articllc III,
explicitly refers to the legislative manch, not the judiciary. Thus, Article III Section 9 is
in. upplicablc to the judicial branch and doG·s not provide a basis for the award of.attorney's foes .at
.... •this stage ,Df this .dispute.
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Pre..J1.11dgment Interest

The Senate Journal Enu·y Plaintiff presented for Defendant to pay had no legal
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declaratory relief under I.C. § 10-1201 itistcad of seeking immediate exc:cutio:tl on the Senate

Journal Entry and 2) in statements his comiscl made at the February 12) 2018 oral argument

PrcmJudgmcnt interest is. only applied in ,::,r,rtain limited circumstances. See I.C. 28-22-104.
H,::rc, Plaintiff neglects to mention whi,~h, if any, of the six potential statutory eriteda is
.applicable to allow the accrual of prc-judgn:1cnt interest on the alleged debt. Presumably this is
because Plaintiff acknowledges no valid debt cxistt::d until the rights of the partfos were clarified
(p<:nding appeal) by the declaration of this Court. "It is axiomatic that when th1;rc is no debt, no
.interest can be charged." Bjornstad v. Pen-y,, 92 Idaho 402, 406 (1968).
Furthcnnorc1 the Senate Journal c:t1try had no due date by which Dcfcndm1t was to have
pa.id the attorney's fees purportedly awarded by a s.inglc house of the legislature.
Although Idaho Code Scctio:11 28-22-104 allows for prqjudgincr1t :irltcrcst
at a specified rate for "money due by express contract." such an award is only
appropriate where the amount oftiab:iHty is liquidated or capable ofasccrtainrncnt
by mere mathematical process. Stoor 's Inc. v. Depa1'tment of Parks and
Recreation, 119 Idaho 83 1 86, 803 P.2d 989, 992 (1990). In this case, such an
award would not be appropriate.
Ilaley v. Clinton, 128 Idaho 123, 127 (1996).

Until the Senate Journal entry was converted to a Judgment, no money

wa!1

"due'' and

th::rcforc, a mathematical process to r,alculatc the interest could not begin. Obviously, Dcfc:ndant
cu:ntcnds this judicial conversion of a S<,'rul1tc Journal Entry, into a judgment ·was contn1,ry to
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sc:bcmc. Where none of the 6 statuto:ty c:riitcria specified in I.C. 28-22-104 arc a:pplicablc artd the
alllegcd amount due is not liquidate~ pre-judgment interest cannot be applied.
3)

Costs

Awards of costs in declaratory judgment actions arc discretionary and arc goverm~d by
I.C. § 10-1210. Plaintiff fails to cite this statute in his prayer for relief in his Action for

Dr::claratory Judgment, his instant motion o:r the memorandum in support fherco:f. Pursuant to
IR.CP 7(b)( 1)(b ), Plaintiff's request for hfo costs should be denied for Plaintiffs failure to cite to

the~ applicable statute.
III.

CONCLUSION

Plaintiff presented a Senate Journal Entry for this Court to convert into a l,:gal obligation
fo1· Defendant to pay him $18,060. Prior to this Court's issuance of its judgmcmt, the Senate

Journal entry carried no legal significance.

Thus, an award of prc-.iudgmc~nt intcr<,st is

inappropriate. Due to Plaintiff's failure to p:ropcrly plead a claim for atto:mey's fees under 12~
120(1)) the only statute which could possi.bly support an award of attorney's fees, Plaintiff's fee

petition should be denied.
DATED this 13 ai day of April 2018.
By:

s/ J. Kahle Becker
J. KAHLE BECKER
Attorney for Defendant
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CERTIFIC~TE OF SERVICE

The_ undersigned hereby certifies that on this 13 th day of April 2018~ a true and c.or:rcct copy of
th:: foregoing DEFENDANT'S OBJECTION TO PLAINTIFF'S MEMORA1iiiDUJ\i1[ OF
COSTS, PRE-JUDGMENT INTEREST AND ATTORNEY FEES was S(}rvcd upon
opposing counsel as follows:
Jamcs

Ruchti
Ruchti & Beck Law Offices
1950 E. Clark St. Ste. 200
Pocatello, Idaho 83201

X

USMail

_ _ Personal Delivery
X Facsimile/Email/I-Court

-

s/ J. Kahle Becker
I. KAHLE BECKER

Attorney for Defendant
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~~VoJames D. Ruchti (ISB # 6366)
Joel A. Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,

)
CASE NO. CV-17-1622-OC

)
Plaintiff,

)

)
vs.

AMENDED NOTICE OF HEARING

)

)
TOM KATSILOMETES, an individual, )

)
Defendant.

)

)

TO:

DEFENDANT and his counsel ofrecord:
PLEASE TAKE NOTICE that Plaintiff will call for hearing PLAINTIFF'S MOTION

FOR LITIGATION COSTS, PRE-JUDGMENT INTEREST AND ATTORNEY FEES before
Judge Naftz of the above-entitled Court at the Bannock County Courthouse on Monday,
May 7, 2018, at the hour of 4:30 p.m. or as soon thereafter as counsel may be heard.
DATED this 13th day of April, 2018.
RUCHTI & BECK LAW

JAMES D. RUCHTI
AMENDED NOTICE OF HEARING- PAGE 1
[S:\1854-002 NyeM\Post SJ\Plaintiff's Motion for Costs, Interest and Fees.Amended NoH.wpd]
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 13th day of April, 2018, I served a true and correct
copy of the above and foregoing document to the following person:
J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

JAMES D. RUCHTI

AMENDED NOTICE OF HEARING - PAGE 2
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J. Kahle Becker, ISB # 7408
.223 N. Sixth Street, #325
Boise, ID 83 702
Phone: (208) 345-5183
Fax: (208) 906-8663
.Kahlc@KahlcBcckcrLaw.com
.Attorney for Defendant

IN THE DISTRICT COURT Ol!i' THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AN.D l!i'OR THE COUNTY OF BANNOCK

W. MARCUS W. NYE, an individual

)

) Case No. CV 17 1622-0C
Plaintif±:

)
)
) MOTION FOR STAY OF EXECUTION
)
)
)
)
)
)

vs.
TOM KA TSILOMETES,
an individual
Defendant.

COMES NOW, Defendant, Tom K..atsilomctcs, by and through his counsel of record> J.
Kahle Becker, pursuant to IRCf 62(d), IAR I3(a) and 13(b)(I5) and files his lllotionfor Slay cf

Execution, as follows:

Defendant respectfully requests this Court issue an Order staying execution pending a
decision from the Idaho Supreme Court on Defendant's appeal.
DATED thfo 20 th day of April 2018.
By:

s/ J. Kahle Becker
J. KAHLE BECKER
Attorney for Defendant

MOTION FOR STAY OF EXECtiTJON pg. 1
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CERUllCATE O:F SERVICE
The undersigned hereby certifies that. on this 20th day of April 2018, a true and correct copy of
tb.r, foregoing MOTION FOR STAY OF EXECUTION was served upon opposi11g counscJ as
follows:
James Ruchti
Ruchti & Beck Law Offices
1950 E. Clark St. Ste. 200
Pocatello, Idaho 83201

=

US Mail
Personal Delivery
X Facsimilc/Ernail/I--Conrt

s/ J. Kahle Becker
J. KAHLE BECKER
Attorney for Defendant
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223 N. Sixth Street, #325
Boise, ID 83702
Phone: (208) 345-5183
Fax: (208) 906-8663
.K§!hle@KahlcBcckcrLaw.com
Attorney/or D~fendanl

IN THE DISTRICT COURT OIIfi' l'HE ~axm JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOC:K

W. MARCUS W. NYE, an individual

)

) Case No. CV 17 1622-OC

Plaintiff;

)
)

vs.

) DEFENDANT'S BRIEF IN SUPPORT
) OF MOTION FOR STAY O}i'
) EXECUTION

TOM KATSILOMETES,

an individual

)
)
)
)

Defendant.

COMES NOW, Defendant, Tom Katsilomctcs, by and through his counsel of record, J.
Kahle Becker, pursuant to IRCP 62(d), JAR B(a) and 13(b)(15) and having filed his, Molionfor
Stay ofExecution, submits his brief in support thereof as follows:

I.

KNTRODUCTION

Plaintiff's action for declaratory judgment was based on a January 25, 2017 Senate
Journal Entry where Plaintiff, along with other Senators, voted to award himself $18,060 in
attorney's fees foUowing an unsuccessful contest of election Defendant initiated. (R-954-955.
See also R-952). The Senate's award of Mr. Nye's attorney's fees, which he then sought to
.co;nvc1·t to a judgmcr1t iJ1 thi:1 crrnc~ whk-h ·.vas. t11.crcaftc:r is:mcd by thfo. Court, contradicts the

htilding of Noble v. Ada County Electicms l:Jd.) 13:5 Idaho 495, 20 P.3d. 679 (:WOO), the phri11
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interpretation. Defendant rcspcctfolly di:,agrccs with the Court's ru1ing in this regard and has
timely tiled his appeal to the Idaho Suprcm.c Court Defcndant now asks this Court to impose a
stay on execution on this court's Judgement (or any amended judgment in the cw;nt the Court
gl'ants Plaintiff's Motion for fccs,.costs, and/or prc-:iudgmcnt interest) pending a decision from

the: Idaho Supreme Court.
II. ARGUMENT

Idaho law specifically permits a party to seek a stay of execution of a judgmcrtt pcnd.ing an

appeal. Specifically~ IRCP 62 (d) Stay Upon. Appeal, provides:
When an appeal is taken from the district court to the Supreme Court, the
proceedings in the district court upon the judgment or order appealed from is
stayed as provided by the Idaho Appellate Rules.
Idaho Appellate Rule 13 pcnnits a district court to stay the enforcement of a judgment while an
appeal is pending "for good cause shown." IA.R 13(b)(l5).
The enforcement of a ,judgment generally may be suspended or stayed by a court
order in accordance with the rule that a court of general jurisdiiction hail the
inherent power to control its own orders and judgments during the term at which
they arc rendered, and that in the exercise of sound discretion, it may vacate or
modify them. Courts, in other words,. under the general supervisory powers over
their process, have the discretionary power to temporarily stay c11forccn:u~nt of
their own judgments whenever it is deemed necessary to accomplhh the ends of
justice.
Although the grant of a stay of the enforcement of a judgment, including the grant
of a stay of a confessed judgment, is within the sound discretion of a trial court, a
court should not stay the enforcement of a judgment unless the facts warrant an
exercise of judicial discretion. While a trial court may exercise its discretion to
stay a judgment under certain circumstances, the court may not negate its own
judgment by indefinitely staying the enforcement of it. The trial court's decision
regarding a stay of the cnforccmclit of :a _judgment \Vilt not be dist1.11rbcd absent a
clear abuse of that discretion.

3OAm. Jur. 2d Executions, Etc. § 16 Su1y of cnforccmcrtt of judgment, gcr1c1:a.Uy.
Hc:rc the Supreme Court will be presented wf:1h an issue of fintt ir~11prc.ssfon. Nar.ndy. whether the
DEFENDANT'S BRIEF IN SUPPORT OF ~vIOTION FOR STAY OF EXECUTION' pg. 2
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legislature's power under Article III Scctno:n 9 allows for one house thereof tG make a monetary
award against a person who appeared b<~:forc the Senate despite the plahl and 1111ambiguous
statutory language enacted by the legislature:. The Supreme Court may vc:ry well continue to
follow the precedent set in Noble and determine the Senate's award had no legal significance.
Furthcnnorc, despite the holding of 011c house ofidaho's legislature in this matter. Idaho
continues to adhere to the American Rule where each party to litigation bears its ow;n attorney's
fees.
This Court has consistently held that the power to·award attorney fees is governed
by statute. E.g., llellm· v. Cenarrusc.r, 106 Idaho 571, 578, 682 P.2d 524~ 531
(1984) ("We continue to adhere to the so-called 'American rule' to the effect that
attorney fees arc to be awarded o:nJy where they arc authorized by statute or
contract.").
In re SRBA Case No. 39576, 128 Idaho 246,256 (1995).

Herc the Idaho Supreme Court has already held in Noble v. Ada County Elections Bd., 135 Idaho
495, 20 P.3d 679 (2000) the statute in place, the prc-2017 version of I.C. § 34-2120) specifically
didn't allow for the award of attorney's fees.
There is no need to rush to execution or cause Defendant to sell any significant assets to
post a bond based on this novel and purely legal question to be decided by Idaho's Supreme
Court. Post Judgment interest will continue to accrue and the laws of fraudulent transfer would
obviously apply should Defendant attempt to secrete any of his assets. This case could become
an overly complex, highly intrusive~ ancl unnecessarily expensive side show, wc:rc aggressive
execution to commence at this time. Cooler heads should prevail and thfa Court should take a
·wsdt and sec approach while the appeal plays out
HI.

C'.ONCLUSION

Defendant rcspcctftdly requests this, Court i!im.!c 2 stay on execution pcr.1di1:1g a d1::dsi.on
DEFENDANT'S BRIEF IN SUPPORT OF :'.vK)THJiN FOR STAY OF EX.ECUTION" pg. 3
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from the Idaho Supreme Court.
DATED thh1 20th day of April 2018.

By:

s/ J. Kahle Becker
J. KAHLE BECKER

Attorney for Defendant

DEFENDANT'S BRIEF IN SUPPORT Of J'.vlOTION FOR STAY OF EXECUTION pg. 4
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CERTIF'l.C"",TE OF SERVICE

The undersigned hereby certifies that on this 20th day of April 2018, a true and correct copy of
the foregoing DEFENDANT'S BRIEi? TI'l SUPPORT OF MOTION FOR STAY OF
EXECUTION was served upon opposing counsel as follows:
James Ruchti
Ruchti & Beck Law Offices
1950 E. Clark St. Ste. 200
Pocatello, Idaho 8320 I

=

US Mail

X

Personal Delivery
Facsimilc/Email/IaCourt

s/ J. KabJc Becker
J. KAHLE BECKER

Attorney for Defendant

DEFENDANT'S BRIEF ThT SUPPORT OF rv10TION FOR STAY OF EXECUTIOJ:..J' pg. 5
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J. Kahle Becker, ISB # 7408
223 N. Sixth Street, #325
Boise, ID 83 702
Phone: (208) 345-5183
Fax: (208) 906-8663

Kahle(d),KahleBeekerLaw.com
Attorney for Defendant
IN THE DISTRICT COURT OF TH.E ~'.IXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF H:ANNO(::K

W. MARCUS W. NYE, an individual

)

) Case No. CV 17 1622-OC
)
)
) NOTICE OF HEARING
)
)
)
)
)
)

Plaintiff,

vs,
TOM KA TSILOMETES,
an individual
Defendant.

NOTICE IS HEREBY GNEN that a hearing on Df!{endants Motion to Slay Execution wiU be
held on the J111 day of May 2018P at 4:30 p.m., or as soon thereafter as counsel can be heard,
before the Honorable Robert C. Naftz at the Bannoclc County Courthouse, Pocatello, Idaho.
Based on email approval from the Judge's assistant, counsel for Defendant's intends to appear
tclcphonically.
DATED this 2ot1i day of April 2018.
By:

s/ J. Kahle Becker
J. KAHLE BECKER
Attorney for Defendant

NOTICE OF HEARING pg. l
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CERTIF!£,.d,.TE OF SERVICE
The undersigned hereby certifies that on this 20th day of April 2018, a true and correct copy of
the foregoing NOTICE OF HEARING was served upon opposing counsel as follows:

Jam.cs Ruchti,
Ruchti & Beck Law Offices,
1950 E. Clark St. Ste. 200
Pocatello, Idaho 83201

___ US Mail
_ _ Personal Delivery
X Facsimilc/EmaiVI-Court

s/ J. Kahle Becker
J. KAHLE BECKER

Attorney for Defendant
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~~ James D. Ruchti (ISB # 6366)

Joel A. Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,

)

)
Plaintiff,

CASE NO. CV-17-1622-OC

)

)
vs.

)

)

PLAINTIFF'S MEMORANDUM IN
OPPOSITION TO DEFENDANT'S
MOTION FOR STAY OF EXECUTION

TOM KATSILOMETES, an individual, )

)
Defendant.

)

)

COMES NOW Plaintiff W. Marcus W. Nye, by and through counsel of record, and
pursuant to Rule 62(d) of the Idaho Rules of Civil Procedure and Rules 13(a) and 13(b)(15)
of the Idaho Appellate Rules and hereby submits Plaintiff's Memorandum in Opposition to
Defendant's Motion for Stay of Execution.
By Defendant's Motion for Stay of Execution, Defendant is taking the unusual step
of asking the Court to allow him to avoid the "posting of a cash deposit or supersedeas
bond" in the total "amount of the judgment or order, plus 36% of such amount" as required
by Rule 13(b){15) of the Idaho Appellate Rules. Defendant argues that Idaho law allows
the Court to do this, but acknowledges that the Court may only grant this request "for good
cause shown. I.AR. 13(b)(15).
PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR STAY OF EXECUTION - PAGE 1
[S:\1854-002 NyeM\Post SJ\Memo in Opposition.Mtn Stay of Exec.wpd]
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First, the language of Rule 13(b)(15), I.AR., makes the filing of the cash deposit or
supersedeas bond mandatory, not discretionary, unless good cause is shown:

Idaho Appellate Rule 13. Stay of Proceedings Upon Appeal or
Certifications.

(b) Stay Upon Appeal - Powers of District Court - Civil Actions. In civil
actions, unless prohibited by order of the Supreme Court, the district court
shall have the power and authority to rule upon the following motions and to
take the following actions during the pendency on an appeal;
(15) Stay execution or enforcement of a money judgment upon the posting
of a cash deposit or supersedeas bond by a fidelity, surety, guaranty, title or
trust company authorized to do business in the state and to be a surety on
undertakings and bonds, either of which must be in the amount of the
judgment or order, plus 36% of such amount. Provided, an agreement not
to execute on the judgment made pursuant to Rule 16(b) may be filed in lieu
of such bond or cash deposit. ... In addition, the supersedeas bond or cash
deposit requirements may be waived in any action for good cause shown.

I.AR. 13(b)(15).
Second, Plaintiff plans on executing on the judgment unless the cash deposit is
made or the supersedeas bond is obtained equal to 136% of the judgment amount.
Third, the Idaho Supreme Court in Bagleyv. Thomason, 155 Idaho 193,198,307
P .3d 1219, 1224 (2013) made clear that "a district court does not have the power to stay
enforcement of a money judgment unless the party against whom judgment is entered
posts a cash deposit or supersedeas bond equal to 136% of the judgment," thus affirming
the requirement's mandatory nature.
Fourth, Defendant has not shown good cause as to why he should be granted this
special exemption for obtaining the cash deposit or supersedeas bond. The only basis he
has provided for avoiding his obligation and subjecting Plaintiff to further financial burden

PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR STAY OF EXECUTION- PAGE 2
[S:\1864•002 NyeM\Post SJ\Memo in Opposition.Mtn Stay of Exec.wpdJ
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()
and risk is that Defendant believes he will prevail on appeal. That argument does not show
good cause. That is what every appellant believes; otherwise, they would not appeal.
Defendant has not presented evidence of financial hardship or special
circumstances, only inconvenience. Yet, to protect himself from inconvenience, he expects
Plaintiff to be further burdened with financial risk just so Defendant can continue to pursue
a claim which has been rejected at every level of government to which he has brought it
for consideration. Plaintiff has a right to the financial protection Idaho law provides for him
during an appeal. If the Court grants Defendant's Motion for Stay of Execution on this
basis, it will make the "good cause shown" requirement meaningless.
For the reasons stated above, the Court should deny Defendant's Motion for Stay
of Execution.
DATED this 24th day of April, 2018.

PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR STAY OF EXECUTION - PAGE 3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 24th day of April, 2018, I served a true and
correct copy of the above and foregoing document to the following person:

J. Kahle Becker

[xx] U.S. Mail/Postage Prepaid

Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

[ 1 Hand

Delivery
[ ] Overnight Mail
[ ] Facsimile: 208-906-8663
[xx] Email:
Kahle@KahleBeckerlaw."com

PLAINTIFF'S MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR STAY OF EXECUTION - PAGE 4
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James D. Ruchti (ISB # 6366)
Joel A. Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,

)

)
Plaintiff,

)

)
vs.

CASE NO. CV-17-1622-OC

)

)
TOM KATSILOMETES, an individual, )

REPLY BRIEF IN SUPPORT OF
PLAINTIFF'S MOTION FOR
LITIGATION COSTS, PRE-JUDGMENT
INTEREST AND ATTORNEY FEES

)
Defendant.

)

)

COMES NOW Plaintiff W. Marcus W. Nye, by and through counsel of record, and
pursuant to Rule 54(d)(1) of the Idaho Rules of Civil Procedure, Idaho Code § 28-22-104,
Idaho Code§ 12-120(1) and Idaho Code§ 12-121 and hereby submits his Reply Brief in
Support of Plaintiff's Motion for Litigation Costs, Pre-Judgment Interest and Attorney Fees.
Verified Memorandum of Litigation Costs, Pre-Judgment Interest and Attorney Fees.
In Defendant's Objection to Plaintiff's Memorandum of Costs, Pre-Judgment Interest
and Attorney Fees, Defendant argues the following: (1) Plaintiff should not be awarded
attorney fees; (2) Plaintiff should not be awarded pre-judgment interest; and (3) Plaintiff
should not be awarded litigation costs. For the reasons stated below, the Court should
REPLY BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR LITIGATION COSTS, PRE.JUDGMENT INTEREST
AND ATTORNEY FEES - PAGE 1
[S:\ 1854-002 NyeM\Post SJ\Plaintiffs Motion for Costs, Interest and Fees.Reply Memo.wpd]
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reject Defendant's arguments, grant Plaintiff's Motion and award Plaintiff his attorney fees,
pre-judgment interest and litigation costs.
This Reply Brief is supported by the Second Affidavit of James D. Ruchti in Support
of Plaintiff's Motion for Litigation Costs, Pre-Judgment Interest and Attorney Fees
(hereinafter "Ruchti's Second Affidavit") filed herewith.

I.

Plaintiff Should Be Awarded Attorney Fees Pursuant to Idaho Code§§ 12120(1) and 12-121.
Plaintiff should be awarded attorney fees pursuant to Idaho Code §§ 12-120( 1) and

12-121. Defendant objects to Plaintiff's claim for attorney fees under these statutory
provisions, but his arguments are flawed and should be rejected by the Court.

A.

The Court should award attorney fees under Idaho Code§ 12-120(1).

In explaining his position that the Court should reject the attorney fee award under
Idaho Code§ 12-120(1), Defendant argues on page 4 of his brief that Plaintiff's failure "to
specify I.C. § 12-120(1) as grounds for seeking attorney's fees in his claim for relief in his
Action

for Declaratory Judgmenf' is fatal to that claim. In support of that argument,

Defendant relies upon specific language in Cox v. Mueller, 125 Idaho 734, 874 P.2d 545
(1994 ), a personal injury case. While that is clearly the holding in the Cox case, it is no
longer good law. In addition, the Cox decision was limited to situations involving personal
injury cases.
In Cox, the Idaho Supreme Court was asked to address whether an award of
attorney fees pursuant to Idaho Code § 12-120(1) was appropriate. Cox, 125 Idaho 734,
874 P.2d 545. The Court started its analysis with the language of the statute itself, noting

REPLY BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR LITIGATION COSTS, PRE-JUDGMENT INTEREST
AND ATTORNEY FEES- PAGE 2
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attorney fees could not be awarded "unless damages of $25,000.00 or less actually have
been pied." Id., 125 Idaho at 735-36, 874 P.2d at 546-47. Cox had not done so. Id., 125
Idaho at 735, 874 P.2d at 546.
Cox argued in response that Idaho Code§ 5-335 precluded him from including in
his pleading that his client was claiming damages in an amount of $25,000.00 or less. Id.,
125 Idaho at 736, 874 P.2d at 547. The Court identified the specific language in Idaho
Code§ 5-335 to which Cox referred:
5-335. General Rules of Pleading.-Claims for Relief.
In any action for recovery because of personal injury or death, the claim for
relief shall not specify the amount of damages claimed, but shall, instead,
contain a general allegation of damage and shall state that the damages
claimed are within any minimum or maximum jurisdictional limits of the court
to which the pleading is addressed.
Id. {Emphasis added by the Idaho Supreme Court in its decision).
The Court acknowledged the conundrum: "Because I.C. § 12-120(1) requires a party
to specify the maximum amount of damages claimed and I.C. § 5-335 forbids a personal
injury plaintiff from claiming a specific amount of damages, the two statutes admittedly are
difficult to reconcile." Id.
The Court solved the problem by adopting the approach proposed by the Idaho
Court of Appeals in Czerwinsky v. Lieske, 122 Idaho 96, 831 P.2d 564 (Ct.App. 1992):
In Czerwinsky, the Court of Appeals concluded that to comply with both
statutes, a personal injury plaintiff should generally. allege in his or her
complaint that the jurisdictional amount established for filing the action is
satisfied. I.R.C.P. 9(g). To invoke the entitlement to attorney fees pursuant
to I.C. § 12-120{1 ), the complaint should also allege that the plaintiff's claim
for damages does not exceed the limit established by I.C. § 12-120(1) and
that the plaintiff is entitled to an award of attorney fees pursuant to this
REPLY BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR LITIGATION COSTS, PRE.JUDGMENT INTEREST
AND ATTORNEY FEES - PAGE 3
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statute. CzeJWinsky v. Lieske, 122 Idaho at 99,831 P.2d at 567. Since this
allegation will not specify the precise amount of damages claimed by the.
plaintiff, it will not violate I.C. § 5-335. We are convinced that the rule
outlined in Czerwinsky is more sound than every conceivable alternative and
accordingly, we adopt it here.
Cox, 125 Idaho at 737, 874 P.2d at 548. Thus, pursuant to Cox, a plaintiff seeking
attorney fees in a personal injury action brought under Idaho Code§ 12-120(1) had to
specifically allege in the complaint that the damages sought in the lawsuit did not exceed
the limit established by Idaho Code § 12-120(1 ). Cox required the plaintiff to cite Idaho
Code§ 12-120(1) in the lawsuit.
This holding is no longer good law. It turns out that in 1994, when the Cox decision
was issued, Idaho Code§ 12-120(4) related to attorney fees for small personal injury

lawsuits had not been created by the Idaho Legislature. Ruchti's Second Affidavit at
Exhibit D (relevant portions of legislative history regarding Idaho Code§ 12-120). Thus,
in 1994, attorney fee claims for small personal injury lawsuits and other small lawsuits had
to be brought pursuant to Idaho Code§ 12-120(1) since it was the only attorney fee statute
in existence for small lawsuits. Id.
The Idaho Legislature created the current version of Idaho Code§ 12-120(4) in
1996. Id. The current version of Idaho Code § 12-120(4) carves out personal injury
actions from Idaho Code§ 12-120(1), but does not require the plaintiff - as Idaho Code
§ 12-120(1) does-to include in the complaint the amount being claimed. See Idaho Code
§ 12-120. Thus, Idaho Code§ 12-120(4) does not contain the language which caused
Idaho Code § 12-120{ 1) to conflict with Idaho Code § 5-335. This means that the narrow
set of cases to which Cox applied no longer exist {i.e., personal injury lawsuits brought
REPLY BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR LITIGATION COSTS, PRE-JUDGMENT INTEREST
AND ATTORNEY FEES - PAGE 4
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pursuant to Idaho Code § 12-120(1 )) since small personal injury lawsuits are no longer
brought pursuant to Idaho Code§ 12-120(1).
Additionally, the Cox case does not apply to the case at hand because the case at
hand is not a personal injury claim. Therefore, the conflict with Idaho Code§ 5-335 is not
present.
Furthermore, in 2007 the Idaho Supreme Court rejected the argument that "in order
to be awarded attorney fees, the prevailing party must state in its pleadings the specific
code section constituting the basis for the award." Straub v. Smith, 145 Idaho 65, 69-70,
175 P.3d 754, 758-59 (2007). The following excerpt from the Straub case contains that
holding:
The Smiths assert that their failure to plead costs is not fatal to their claim for
costs. Straub argues that both attorney fees and costs must be pleaded in
order to be recovered.
First, I.R.C.P. 54(e)(4)and our decision in Eighteen Mile Ranch, LLC v. Nord
Excavating & Paving, Inc., 141 Idaho 716, 117 P.3d 130 (2005), make it
clear that generally it is not necessary to plead attorney fees. The appellants
in Eighteen Mile appealed the district court's denial of their post-trial request
for attorney fees and costs based on its determination that they were not
prevailing parties. Id. at 718, 117 P.3d at 132. The respondents argued that
in order to be awarded attorney fees, the prevailing party must state in its
pleadings the specific code section constituting the basis for the award. Id.,
at 720, 117 P.3d at 134. The Court disagreed, relying on I.R.C.P. 54(e)(4),
which provides that generally, in a civil action, it is not necessary 'for any
party in a civil action to assert a claim for attorney fees in any pleading ... .'
Id. The exception to the general rule is that if the basis for attorney fees is
something other than I. C. § 12-121, attorney fees must be pleaded to be
recovered when the judgment is by default.. Eighteen Mile, 141 Idaho at 721,
117 P.3d at 135; I.R.C.P. 54(e)(4). The case before us does not involve a
default judgment; thus, to require that attorney fees be pleaded in this case
would be contrary to I.R.C.P. 54(e)(4). Hence, we hold it was not necessary
for the Smiths to plead attorney fees in order to receive an award.

REPLY BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR LITIGATION COSTS, PRE-JUDGMENT INTEREST
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Therefore, we hold the Idaho Rules of Civil Procedure do not require that a
party must plead attorney fees, unless the I.R.C.P. 54{e){4) exception
regarding default judgments applies, or costs.

Id. (footnote omitted).
For these reasons, Defendant's arguments regarding Idaho Code§ 12-120(1) fail
and should be rejected by the Court. Plaintiff has fully satisfied the requirements of Idaho
Code§ 12-120(1). Based on the statutory language, therefore, "there shall be taxed and
allowed to the prevailing party, as part of the costs of the action, a reasonable amount to
be fixed by the court as attorney's fees."

B.

The Court could also award attorney fees under Idaho Code § 12-121.

Defendant takes the position that the Court cannot award attorney fees under Idaho
Code§ 12-121 beca_use the question before the Court was a unique constitutional issue
and a case of first impression. Nevertheless, Idaho Code § 12-121 applies to cases
"brought, pursued or defended frivolously, unreasonably or without foundation."
While the Court is being asked to issue a de_cision in this declaratory action lawsuit,
the underlying behavior is what drives and justifies the award of attorney fees under Idaho
Code § 12-121, and the Idaho Senate has made it abundantly clear that it found
Defendant's behavior to justify that award. The Court is not being asked to - nor did the
Court-second guess the Idaho Senate's determination. The Court may, therefore, award
attorney fees pursuant to Idaho Code§ 12-121.

II.

Plaintiff Should Be Awarded Pre-Judgment Interest.
Defendant argues that Plaintiff is not entitled to pre-judgment interest under Idaho

Code § 28-22-104 because the Idaho Senate's award of attorney fees had no legal
REPLY BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR LITIGATION COSTS, PRE-JUDGMENT INTEREST
AND ATTORNEY FEES- PAGE 6
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significance at the time it was issued and because Plaintiff can point to no provision under
Idaho Code § 28-22-104 justifying the award. Defendant is wrong on both counts.
Defendant's argument fails to acknowledge the Court's decision in this case. The
Court made a determination that the Idaho Senate's award of attorney fees was valid. The
Court's decision, simply put, was that the Idaho Senate had the constitutional authority to
award attorney fees; therefore, the award of attorney fees was valid at the time it was
made, not when the Court issued its decision. The Court's written decision did not create
the constitutional authority. It simply acknowledged it.
Thus, the following provision of Idaho Code §'28-22-104 applies:
2s ..22-104. Legal rate of interest. - (1) When there is no express contract
in writing fixing a different rate of interest, interest is allowed at the rate of
twelve cents {12¢) on the hundred by the year on:

2.

Money after the same becomes due.

Plaintiff claims pre-judgment interest in the amount of $2,536.38. This amount of
interest covers the period of time from January 25, 2017 (the date the Idaho Senate
awarded attorney fees) until March 27, 2018 (the day before entry of the Judgment) (427
days). Interest is calculated at $5.94 per day based on a 12% interest rate on $18,060.00.

Ill.

Plaintiff Should Be Awarded Litigation Costs.

Defendant next argues that Plaintiff's claim for litigation costs should be rejected
because Plaintiff failed to "cite to the applicable statute." Again, the Straub case rejects
Defendant's argument:

REPLY BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR LITIGATION COSTS, PRE.JUDGMENT INTEREST
AND ATTORNEY FEES - PAGE 7
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Second, it is not necessary to plead costs. Straub argues that I.R.C.P.
8(a)(1) requires that costs be pleaded in order to be awarded because
according to that rule a pleading shall contain a demand for judgment for the
relief the pleader believes he is entitled to and because a party must be put
on notice of the fees that will be claimed.
These rules taken together lead us to conclude that the 'relief' discussed in
I.R.C.P. 8(a)(1) does not include costs. Hence, we hold that the failure to
plead costs will not preclude an award of costs.
Straub, 145 Idaho at 70, 175 P.3d at 759 (footnote omitted).

Furthermore, in Plaintiff's Verified Memorandum of Litigation Costs, Pre-Judgment
Interest and Attorney Fees, he requested his litigation costs pursuant to Rule 54(d)(1) of
the Idaho Rules of Civil Procedure.
The Court should award Plaintiff his litigation costs.
CONCLUSION

For the reasons stated above, the Court should grant Plaintiff his request for
litigation costs, pre-judgment interest and attorney fees.

Because Plaintiff has been

compelled to file this Reply Brief and to respond to Defendant's Motion for Stay of
Execution, undersigned counsel has spent an additional 8.20 hours on this case, resulting
in additional attorney fees in the amount of $1,845.00 (8.20 hours x $225.00), and asks the
Court to award those attorney fees as well.

Ruchti's Second Affidavit at Exhibit E

{Bill4Time Report outlining the attorney fee time).
DATED this 24 th day of April, 2018.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 24th day of April, 2018, I served a true and
correct copy of the above and foregoing document to the following person:

J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

[xx] U.S. Mail/Postage Prepaid
[ ] Hand Delivery
[] Overnight Mail
[] Facsimile: 208-906-8663
[xx] Email:
Kahle@KahleBeckerLaw.com

REPLY BRIEF IN SUPPORT OF PLAINTIFF'S MOTION FOR LITIGATION COSTS, PRE-JUDGMENT INTEREST
AND ATTORNEY FEES - PAGE 9
[S:\1854-002 NyeM\Post SJ\Plaintiffs Motion for Costs, Interest and Fees.Reply Memo.wpd]

258 of 334

James D. Ruchti (ISB # 6366)
Joel A. Beck (ISB # 6482)
RUCHTI & BECK LAW OFFICES
Oakley Building
1950 E. Clark Street, Suite 200
Pocatello, ID 83201
Telephone: (208) 478-5100
Facsimile: (208) 232-5100

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,

)
)
Plaintiff,
)
)
vs.
)
)
TOM KATSILOMETES, an individual, )

)
Defendant.

)
)

CASE NO. CV-17-1622-OC

SECOND AFFIDAVIT OF JAMES D.
RUCHTI IN SUPPORT OF
PLAINTIFF'S MOTION FOR
LITIGATION COSTS,
PRE-JUDGMENT INTEREST AND
ATTORNEY FEES

STATE OF IDAHO )

:ss
County of Bannock )
COMES NOW James D. Ruchti, being first duly sworn upon oath, deposes and
states the following in support of the litigation costs, pre-judgment interest and attorney
fees claimed in Plaintiff's Motion for Litigation Costs, Pre-Judgment Interest and Attorney
Fees submitted herewith:

SECOND AFFIDAVIT OF JAMES D. RUCHTI IN SUPPORT OF PLAINTIFF'S MOTION FOR LITIGATION COSTS,
PRE-JUDGMENT INTEREST AND ATTORNEY FEES - PAGE 1
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1.

I am the attorney for the Plaintiff and make this affidavit upon my own

personal knowledge and information.
2.

I recently requested legislative history for Idaho Code § 12-120 from the

Legislative Services Office of the Idaho Legislature. On April 18, 2018, I received a
responsive email with legislative history from Amanda Rickard of the Legislative Services
Office.
3.

Attached hereto as Exhibit D are true and correct copies of Ms. Rickard's

email and relevant documents from that legislative history.
4.

Because I have been compelled to file this Reply Brief and to respond to

Defendant's Motion for Stay of Execution on behalf of Plaintiff, I have spent an additional
8.20 hours on this case, resulting in an additional attorney fee claim in the amount of
$1,845.00 (8.20 hours x $225.00). Attached hereto as Exhibit E is a true and correct copy
of my law firm's Bill4Time Report outlining the attorney fee time recorded by me since April
3, 2018 through today's date. These are records kept by Ruchti & Beck Law Offices in the
regular and ordinary course of the law firm's business.
DATED this 24th day of April, 2018.

JAMES D. RUCHTI

SECOND AFFIDAVIT OF JAMES D. RUCHTI IN SUPPORT OF PLAINTIFF'S MOTION FOR LITIGATION COSTS,
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C)
SIGNED AND SWORN TO before me on April 24, 2018 by James 0. Ruchti.

NARYPUBUCFORiDAHO
Residing at Pocatello
My Commission Expires: C,- 5-.2..-1

CERTIFICATE OF SERVICE

I hereby certify that on the 24th day of April, 2018, I served a true and correct copy
of the above and foregoing document by method indicated below upon:

J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

[xx] U.S. Mail/Postage Prepaid
[] Hand Delivery
[] Overnight Mail
[] Facsimile: 208-906-8663
[xx] Email: Kahle KahleBeckerLaw.com

SECOND AFFIDAVIT OF JAMES D. RUCHTI IN SUPPORT OF PLAINTIFF'S MOTION FOR LITIGATION COSTS,
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Shannon Frasure

To:
Subject:

James Ruchti
Wednesday, April 18, 2018 11 :50 AM
Shannon Frasure
FW: Idaho Code 12-120 Legislative History

Attachments:

IC 12-120 (part 1).pdf; IC 12-J20 (part 2).pdf

From:

Sent:

James D. Ruchti

··-----~---111•-~-·~•.;;;;;

.......;.;........;~.;..,.;,;;;.;·

,;;~~~~~~ir.~~~J::

RUCHTI

&

BECK; PLLC

,\'rTO!l:NE\'l! AND COUNSELORS AT I.A\V

Ruchti & Beck Law Offices
Oakley Building
1950 E. Clark St., Suite 200
Pocatello, Idaho 83201
208-478-5100 (office)
208-232-5100 (fax)

www .idahola w. us
james@idaholaw.us
CONFIDENTIALITY NOTICE: This e-mail is intended only for the personal and confidential use of the individual(s) named as recipients and is covered by the
Elecb.'.onic Conununicalions Privacy Act, 18 U.S.C. §§ 2510-2521. It may contain information that is privileged, confidential and/ or protected from disclosure
m1der applicable law including, bttt not limited to, the attorney client privilege and/ or work product doctrine. If you are not the intended recipient of Ulis
transmission, please notify the sei;tder inu11ediately by telephone. Do not deliver, distribute or copy this trm:ismission, disclose its contents oi' take any action in
reliance on U1e information it contains.

From: Amanda Rickard <ARickard@lso.idaho.gov>
Sent: Wednesday, April 18, 2018 10:08 AM
To: James Ruchti <james@idaholaw.us>

EXHIBIT

Cc: Eric Glover <EGlover@lso.idaho.gov>

.~

Subject: Idaho Code 12-120 Legislative History

1

Mr. Ruchti,

b

I realized that the statement of purpose on page 9 of the Idaho Code 12-120 (part 1) was incorrect. I have rescanned and
attached the entire legislative history, with the correct statement of purpose. I apologize for the error and any inconvenience ..
There will be no charge for this project
1
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Sincerely,

Amanda Rickard
Library Research Assistant
State of Idaho, Legislative Services Office, Legislative Research Library
P.O. Box 83720, Boise, ID 83720-0054 I 208-334-4822
This material is being provided as an information service and should not be considered a substitute for legal research or for obtaining the professional services
of an attorney.
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LEGISLATURE OF THE STATE OF IDAHO

Fifty-second Legislature

Second Regular Ses-sion - 1994

IN THE HOUSE OF REPRESENTATIVES
HOUSE BILL NO. 687
BY JUDICIARY, RULES AND ADMINISTRATION COMMITTEE
1
2
3
4

AN ACT
RELATING TO ATTORNEY FEES IN CIVIL ACTIONS; AMENDING SECTION 12-120, IDAHO
CODE, TO PROVIDE REASONABLE POST~JUDGMENT ATTORNEY FEES AND COSTS INCURRED
IN ATTEMPTING TO COLLECT ON THE JUDGMENT.

5

Be It Enacted by the Legislature of the State of Idaho:

6

SECTION 1. That Section
amended to read as follows:

7
8
9

10
11

•

12
13
14
15
16
17
18
19
20
21
22
23

24

25
26
27
28

29
30

31
32

33
34

35
36
37
38
39

12-120, Idaho Code, be, and the same is hereby

12-120. ATTORNEY FEES IN CIVIL ACTIONS. (1) Except as provided in subsection (3) of this section, in any action where the amount pleaded is twentyfive thousand dollars ($25,000) or less, there shail be taxed.{.~~-•,allowed to
the prevailing party, as part of the costs of the action, a.-'.riiii'.Sfable amount
to be fixed by the court as attorney fees. Forthe'plaintiff to be awarded
attorney fees, for the prosecution of the action, written demand for the payment.of such claim must have been made on the defendant not less than ten (10)
days before the commencement of the action; provided, that no attorney fees
shall be allowed to the plaintiff if the court finds that the defendant tendered to the plaintiff, prior to the commenceme~t of the action, an amount at
least equal to ninety-five per cent (95%) of the amount awarded to the plain-tiff.

(2) The provisions of subsection (1) of this section shall also apply to
any counterclaims, cross-claims or third party claims which may be filed after
the initiation of the original action. Except ·hat a ten (10) day written
demand letter shall not be required in the ca&, of a counterclaim.
(3) In any civil action ~o recover on an open account, account stated,
note, bill, negotiable instrument, guaranty, or contract relating to the purchase or sale of goods, wares, merchandise, or services and in.any commercial
transaction ·unless otherwise provided by law, the prevailing party shall be
allowed a reasonable attorney fee to be set by the court, to be taxed and collected as costs.
The term "commercial transaction" is defined to mean all transactions
except transactions for personal 0r household purposes. The term "party" is
defined to mean any person, partnership, corporation, association, pdvate·
organization, the state of Idaho or political sqbdi~ision thereof.
(4) ·In all instances where
party is entitled to reasonable attorney
fees and costs under subsections (1), {2) or (3) of this section, such party
shall also be entitled to reasonable post-jud-grnent attorney fees and costs
incurred in attempting· to collect on the judgment. Such attorney fees and
costs shall be set by the court following the filing of a memorandum of attorney fees and costs with notice to all parties and hearing,

a
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Governor signed
Session Law Chapter 352
Effective! 07/DL/94

-H0687 ••••••••••••••••• By JUDICIARY, RULES AND ADMINISTRATION
POST-JUDGMENT - Amends exiating law tc provide reasonable
post-judgment attorney's fees and costs incurred in attempting to collect on the judgment.
02/08
02/09
03/18
03/18
03/21

03/22
03/28
D3/29
03/29

03/30
03/30
03/31
03/31
04/07

House intro - lat rtlg - to printing
Rpt prt - to Jud
Rpt out - rec d/p - co 2nd rdg
2nd rdg - to 3rd rdg ·
3rd rdg - PASSED - 53-15-2
NAYS -- Alexander, Barrett, Crow, Cuddy, Gurnsey,
Jenkins, Judd, Keeton, Larsen, Mahoney, Schaefer,
Steele,. Vandenberg, Wood, Wright.
Absent and excused -- Bivens, Mr. Speaker.
Title apvd - to Senate
Senate intro - 1st rdg - to Jud
Rpt out - rec d/p - to 2nd rdg
2nd rdg - to 3rd rdg
3rd rdg - PASSED - 35-0-D
NAYS -- None.
Absent and- excused -- None.
Title apvd - to House
To enrol
Rpt enrol - Sp signed
Pres signed
To Governor
Governor signed
Session Law Chapter 353
Effective: D7/01/94

H0688 •••••••••••••••••••••••••• By RESOURCES AND CONSERVATION
BIRDS OF PREY - Amends existing law to provide a nonresident
bird of prey capture permit.
D2/08
02/09
02/23
02/24
02/25

02/28
03/08
03/09
03/10

03/11
03/14
03/15
OJ/16
03/21

House intro - 1st rdg - to printing
Rpt prt - to Res/Con
Rpt out - rec d/p - to 2nd rdg
2nd rdg - to 3rd rdg
3rd rdg - PASSED - 60-0-10
NAYS -- None.
Absent and excused -- Black(23), Christiansen,
Cra_ne, Crow, Hansen, Hofman, Loosli, Nafziger,
Stenne·tt, Stevens.
Title apvd - to ·senate
Senate intro - 1st rdg - to Res/Env
Rpt out - rec d/p - to 2nd rdg
2nd rdg - to 3rd rdg
3rd rdg - PASSED - 32~0-3
NAYS -- None.
Absent and excused -- Frasure, Dennis_ Hansen,
Twiggs.
Title apvd - to Houee
To enrol
Rpt enrol - Sp signed
Pres signed
To Governor
Governor signed
Session Law Chapter 11B
Effective= 07/01/94

H0ij89••••••••••••••••••••••••••BY RESOURCES AND CONSERVATION
LITTERING - Amerids existing law to establish a punishment of
public service to clean up and properly dispose of debris
for littering on public or private property that may be
imposed.
·
02/08
02/09
02/21

House intro - 1st rdg - to printing
Rpt prt - to Res/Con
Rpt out - rec d/p - to 2nd rdg
--continued--

~~

2nd rdg - to 3rd rdg
i!i
3rd rdg - PASSED - 60-9-1
~'
NAYS -- Barrett, Crane, Geddes, Lance, Loertscher,~.!.~
- Reynolds, Taylor, Tippets, Wood.
Absent and excused -- Schaefer.
Title apvd - co-Senate
Senate intro - 1st rdg - co·Res/Env
02/,24
Rpt out
rec d/p - to 2nd rdp,
03/08
2nd rdg - to 3rd rdg
03/09
3rd rdg - PASSED - 31-0-4
03/11
NAYS -- None,
Absent and excused
Reents, Twiggs.
Title spvd - to House
To enrol
03/14
Rpt enrol - Sp signed
03/15
Pres signed
03/16
To Covernoi,
03/17
Governor signed
03/21
Session Law Chapter 119
Effective: 07/01/94
02/22
02/23

02/08
02/09
03/01
03/02
03/03

03/03
03/15
03/24
03/25
03/28

03/29
03/29
03/29

03/30
03/31
03/31
04/07

Hause intro - 1st rdg - to
Rpt prt - to Rev/Tax
_
Rpt out - rec d/p - co 2nd rdg
2nd rdg - to 3rd rdg
3rd rdg - PASSEIJ - 6 7-1-2
NAYS -- Gurnsey.
Absent _and excused -- Luca_s, Nafziger.
Title apvd - to Senate
Senate intro - 1st rdg - to Lee Gov
Rpt out - to 14th Ord
~},
it~
Rpt out amen - to 1st rdg as amen
1st rdg - to 2nd rdg as amen
Rls susp - PASSED as amen - 35-0-0
i~t{
NAYS -- None.
Absent and ex~used -- None.
Title spvd - to House
House concurred in Senate amens - to engros
Rpt engros·- 1st rdg - to 2nd rdg as amen
~~;'.:
Rls susp - PASSED as amen - 64-2-4
{ti~
NAYS -- Jenkins, Wood,
Keeton, King, Reynolds,_.,
Absent and excused
Stennett.
Title apvd - to enrol
Rpt enrol - Sp signed
Pres signed
tl
To Governor
Governor signed
Session Law Chapter 354
Effective: 01/01/94
:11
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1-106!11 ••• •••••. •• ••••• •• , •• ••, •••• •• ••••••••• By STATE AFFA!RS "-i•ir
WINERY - Amends existing law to require a lice.nsed winery

tot,

hold a wine distributor's license and importer's license for ir
purposes of selling a product processed and bottled by or :ll
for that winery.
:\\ti

ii!.f

02/09
02/10
03/01
03/02
03/03

03/04
03/17
03/18

House intro - 1st rdg - Lo printing
Rpt pre - to St Aff
Rpt out - rec d/p - to 2nd rdg
2nd rdg - to 3rd rdg
3rd rdg - PASSEO - 67-0-3
NAYS -- None.
Absent and excused -- Nafziger, Stennett, Tl ppets,
Title apvd - to Senate
Senate intro - 1st rdg - to St Aff
Rpt out - rec d/p - to 2nd rdg
2nd rdg - to Jrd rdg

.
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LEGISLATURE OF THE STATE OF IDAHO

. Fift,y-third Legislature

Second Regular Session - 1996

---------------------------------------------------------------------IN THE HOUSE OF REPRESENTATIVES
HOUSE BILL NO. 708, As Amended
BY JUDICIARY, RULES AND ADMINISTRATION COMMITTEE
AN ACT
RELATING TO ATTORNEY FEES IN CIVIL ACTIONS; AMENDING SECTION 12-120, IDAHO
CODE, TO PROVIDE A DIFFERENT PROCESS FOR THE AWARD OF ATTORNEY FEES IN
ACTIONS FOR PERSONAL INJURY AND TO MAKE A TECHNICAL CORRECTION,
,Be It Enacted by the I.egislature of the State of Idaho:

SECTION 1, That Section 12-120, Idaho Code, be, and the
),¢ended to read as follows:

same

is

hereby

_12-120. ATTORNEY FEES IN CIVIL ACTIONS. (1) Except as provided in subsec<(3) and (4) of this section, in any action where the amount pleaded is
.,.,., ·y.;;five thousand dollars ($25,000) or less, there shall be taxed and
-~ to the prevailing party, as part of the costs of the action, a reason·: aunt t.o be fixed by the court as attorney fees. For the plaintiff to be
s,ttorney fees, for the prosecution of the action, written demand for
,yi:nent of such claim must have been made on the defendant not less than
days before the commencement of the action; provided, that no attor,.e~s shall be allowed to the plaintiff if the court finds that the defend'it·~ridered to the plaintiff, prior to the commencement of the action, an
.''''(- at least equal to ninety-five per-cent percent (95%) of the amount
~-~!l to the plaintiff.,
·
·t) The provisions of subsection (1) of this section shall also apply to
,.::.:,.-unterrclaims, cross-claims or third party claims which may be filed after
Fii:a.}t~ation of the original action. Except that a ten (10) day written
ii4 :•'1.~fter shall not be required in the case of a counterclaim.
1($1·: Iii .any .civil action to recover on an open accouut, account stated,
·r~ill, negotiable instrument; guaranty, or contract relating to the pur,0.f}s_s,le of goods, wares, merchandise, or services and in any commercial
'"·"o_p. unless otherwise provided by law, the prevailing party shall be
\tt~asonable attorney fee to be set by the court, to be taxed and col\costs,
ltjn 11 c,ommercial transaction" is defined to mean all transactions
· ::·_'Jactions for personal or household purposes. The term 11 party 11 is
'::mean any pers·on, partnership, corporation, association, private
:.nf-:the state of Idaho or political subdivision thereof.
·
aictions for ersonal in 'ur
where the amount of la:intiff Is claim
·"Ji/does not exceed twent -five thousand dollars ( 25 000) there
jihd allowed to the claimant
of the costs of the
''e'asonable amount to be fixed b
court as attorne fees. For
-I/to.ibe awarded attorne fees for the . rosecution of the action
,.,,,.,'ii:11::':for · ·a ent of the claim and a statement of claim must have
liill''.:\':he defendant I s insurer· if known or if there is no known
h'iiii/oh-:the defendant not' less than sixt (60) da s before the com{}tne 'action; rovided that no attorne fees shall be allowed to
£'£.:.:if .the court finds that the defendant tendered to the laintiff

.11!.
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prior to the commencement of the action, an amount at least equal to ninety
percent (90%) of the amount awarded to the plaintiff.
_ · The term 11 statement of claim" shall mean a written statement signed by the
·plaintiff I s attorney, or if no attorney, by the plaintiff which includes:
·:·{a) An itemized statement of each and every item of damage claimed by the
plaintiff including the amount claimed for general damages and the follow_;
fog -items of special damages: (i) medical bills incurred up to the date of
:[fne· plaintiff's demand; (ii) a good faith estimate of future medical
,·'"ilts; (iii} lost income incurred u
to the date of the laintiff's
"li'mand; (iv) a ood faith estimate of future loss of income; and (v)
i"•:c>a.ama e for which the lain tiff has not been aid.
t:·,1,;-e· Ible co ies of all medical records bills and other documentation
;filier.{t to the la inti ff' s alle ed dama es.
lie : laintiff includes in the com laint filed to commence the ac-tion
J:fe'rice offered at trial a different alle ed in 'ur or a si nificant
\'.X'of _ dama e not set forth in the statement of claim the la.inti££
eeli\ed to have waived an entitlement to attorne
fees under this
_Jl, ~11 instances where a party is entitled to reasonable attorney
:,,gi;\s{EFunder subsections- (1), (2).z. O'I." (3) or {4) of this section, such
<•i.fi:C:also be entitled to reasonable post-judgment attorney fees and
t:i:ttred in attempting to collect on the judgment. Such attorney fees
(ij$.a11 be set by the court .following the filing of a memorandum of
,. and costs with notice to al~ parties and hearing,
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actions.

02/08
02/09
02/28
02/29
03/01
03/04
03/05

03/06
03/12
03/13
03/14

03/ 15
03/20

•••••·••·••·••by JUDICIARY, RUt~S AND ADMINISTRATION
INJURY ACTIONS - Amends existing law to provide a
for providing attorney's fees in personal injury

House intro - 1st rdg - to printing
Rpt prt - cc Jud
·
Rpt out - to Gen Ord
Rpt out amen - co engros
Rpt engtos - 1st rdg - to 2nd rdg as amen
2nd rdg - to 3rd rdg as amen
3rd rdg as amen - PASSED - 65-4-1
HAYS --.Hofman, Robison, Stubbs, Mr Speaker
Absent and e~cused.-- Jones(22) ·
Floor Sponsor - Tippets
Title apvd - to Senate
Sena·ce intro - 1st rdg as amen - to Jud
Rpt out - rec d/p - to 2nd rdg as amen
2nd rdg - to 3rd rdg as amen
3rd rdg as amen - PASSED - 31-0-4
NAYS--llone
Absent and ucuaed--Danielscn, Frasure, Reents, Twiggs
Floor Sponsor - Kerrie~
Title apvd - to House
To enrol - rpt enrol - Sp signed .
Pres signed - to Governor
Governor signed
Session Law Chapter 383
Effective: 07/01/96

H0709 ••••••••••••••••• by JUDICIARY, RIJLES AND ADMINISTRATIOll
DRIVER'S LICENSES - Amends, adds to and repeals existing Law
to re.codify and update the laws pertaining to driver.•s
license suspensions.
02/08
02/09
02/26
02/26
02/2B

02/29
03/11
03/12
03/15

House intro - lat· rdg - to printing
Rpt prt - to Jud
Rpt out - rec d/p - to 2nd rdg
2nd rdg - to 3rd rdg
3rd rdg - PASSED - 68-D-2
NAYS -- None
Absent.and ucused -- Flandro, Schaefer
Floor Sponsor - Stubbs
Title apvd - to Senate
Senate intro - lst rdg - to Jud
Rpt out - rec d/p - to 2nd rdg
2nd,rdg - to 3rd rdg
Rules susp - FAILED - 17-18-l
AYES--Andreason,
Branch,
Bunderson,
Came.ran,
Darrington, Frasure, Geddes, Hansen, Ipsen, Noh, Reed,
Reents, Richardson, Sandy, Stennett, Tucker, Whitworth
Absent and ezcused--Furness
Tie vote - President votes nsy
Floor Sponsor - Reenta
Fit ed with the Chief Cl erk

H0710 .•••••••••••••••• by JUDICIARY, RULES AND ADMINISTRATION
DRIVING UNDER THE INFLUENCE - Amends, adds to and repeals
existing 1a·w to revise, update· and reorganize the law•
relating to refusal or failure of tests for driving under
the influence and driver's license suspensions for refusal
to take or failure cf tests for driving under the influence.
02/08
02/09
02/26
02/26
02/28

House intro - lat rdg - to printing
Rpt prt - .to Jud
Rpt out - rec d/p - to 2nd rdg
2nd idg - to 3rd° rdg
3rd rdg - PASSED - 68-0-2
HAYS -- None
Absent and ezcused -- Flandro,· Schaefer
Floor Sponsor - llofman
Title apvd ·- to Senate
02/29 Senate intro - 1st rdg - to Jud
03/11 Rpt out - rec d/p - to 2nd rdg
--continued:--:

03/12 2nd rdg - to 3rd rdg
H07ll •••••••• ; •••••••• by.JUDICIARY, RULES AND ADMINISTRATION
PARE~/GH~LD ~ELATIONSHIP ~ Adds to existing law to provide
for t~rm1n~t~on of the parent/child relationship where the
parents cr1m1nal act caused the conception of the child
where the surviving parent killed the other parent or th;
parent is in prison without possibility of pa~ole.
02/08 House intra - 1st rdg - to printing
02/09 Rpt pre - to Jud ·
02/16 Rpt out - rec d/p - to 2nd rdg
02/19 2.nd rdg - ta 3rd rdg
02/20 3rd rdg - PASIBD - 66-0-4
HAYS -- Ilene
Absent aod ezcuaed -- Antone, Black{34), Hofman, Lucas
Floor Sponaor - Alltua
Title apvd - to Senate
02/21 Senate intro - 1st rdg - to Jud
03/12 Rpt out - rec d/p - to 2nd rdg
03/13 2nd rdg - to 3rd rdg
03/14 3rd rdg - PASStD - 31-D-4
lfAYS-NQne.
Absent and ucuaed--Danie.lson, Frasure, Reents, Twiggs
Floor Sponaor - .&odreaaon
Title apvd - to House
03/15 To enrol - rpt enrol - Sp signed
Pres signed~ to Governor
03/20 GQvernor aigned
Session Law. Chapter 365
Effective: 07/01/96

H0712 •••••••••••••• • •• by JUDICIARY, RULES AND ADM!NISTRATIOII
PROSECUT!NG ATTO!INEYS - Amends exi•ting law to provide that
a deputy prosecuting attorney need not meet. a residency
requirement.·

02/08
02/09
02/22
02/22
02/26

02/27
03/11
03/12
03/13

03/14
03/15
03/20

House intro - 1st rdg - to printing
Rpt prt - to Jud
Rpt out - rec d/p - to 2nd rdg
2nd rdg - to 3rd rclg:
3rd rdg - PASSED - 67-0-3
HAYS -- None
.,
Absl!Qt and ezcuaed -- Christiansen, Gurnsey, Wilde
Floor Spaoaar - King
Title apvd - to Senate
Senate intro - 1st rdg - to Jud
Rpt out - rec d/p - to 2nd rdg
2nd rdg - to 3rd rdg
3rd rdg - PASSED- 35-0-0
IIAYS -- None
Absent and ucused -- None
Floor Spou■or - .Andreason
Title apvd - to Hause
To enrol~ rpt enrol - Sp signed - Pres signed
To Governor
Governor signed
Session Laii Chapter 352
EffectiYel 03/20/96

80713 ••••••••••••••••• by JUDICIARY, RULES AND ADMINISTRATION
INSIIRAN'GE - Amends e.xhting law to provide sn exc·lusive
statutory rell!lldy far the award a£ attorney's fees in suits
between insureds and insure.rs.
02/08
D2/09
02/20
02/21
02/22

House intro - 1st rdg - to printing
Rpt prt - to Jud
Rpt out - rec d/p - to 2nd rdg
2nd rdg - to 3rd rdg
3rd rdg - PASSED - 51-16-3
· HAYS All tus, Antone, Bivens, Black( 15), Crane,
Deel, Erhart·, Geddes, Hansen, Jones (22) 1 Kellogg,
Mortensen, Stone, Tayler, Tilman, Vandenberg
--Continued--

270 of 334

r---\. )
AGENDA

HOUSE JUDICIARY, RULES & ADMINISTRATION COMMITTEE
1:30 p.m. or upon adjournment
ROOM 406
Tuesday, February 27, 1996

BILL NO.

DESCRIPTION

SPONSOR
\

HB 414

Relating to powers of Dept. of H&W

HS 677

Misdemeanor penalty for graffiti by susp. driver's license Rep. Jones (22)

HB 708

Plaintiff entitled to atty. fees in personal injury action

Rep. Tippe~s

HB 748

Law enforcement dept., special deputy

Chiefs of Police

HB 749

Add a district judge in 3rd judicial district

Rep. Deal

HB 826

Relating to divorce

Rep. Dorr

Dept. H&W
.

➔

'

Committee Members:_
Gould, Chairman
Stubbs, Vice Chairman
King
Jones (9)
Tippets
Sali
Kempton

McKeeth
Kjellander
Field
Hofman
Judd
Jacquet
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Minutes

HOUSE JUDICIARY, RULES & ADMINISTRATION COMMITTEE
DATE:

February 27, 1996

TIME:

2:40 p.ni.

PLACE:

Room406

MEMBERS:

Representative Gould, Chairman; Representative Stubbs, Vice Chairman;
Representatives King, Jones (9}, Tippets, Sali, Kempton, McKeeth, Kjellander, Field,
Hofman, Judd, Jaquet

ABSENT/
EXCUSED:

Representative Stubbs

GUESTS:

Teresa Kaiser, Dept. Health & Welfare; Representative Doug Jones; Chief Paulson; Chief
Devore; Dave Buddecke, Attorney; Brent Reinke, Commissioner; Gary Montgomery,
Attorney; Jim Harris, Attorney; Phil .Barber, Attorney; Russ Johnson, Attorney;
Representative Deal; Judge Weston; Allyn Dingel, Attorney; Representative Dorr; Glenda
Loomis, Psychologist; Zane Johnston, Idaho Family Forum; Stephen Rowley, ACLU;
Sarah Bulmer; Jen Ray, Idaho Women's Network; Judge Redman; Lori Reisch; Paula
Sharp; Bob Hines, Pastor; Clark Swain, Ph.D.

MINUTES:

It was moved by Representative Kempton, seconded by Representative Tippets, that the
minutes of the meeting held on February 23, 1996, be approved as written. Motion
carried.
The first item on the agenda was HB 414 and Teresa Kaiser was recognized to explain.

HB414

Ms. Kaiser said last year a similar bill was presented and there were some concerns
expressed with the language in that bill. Therefore, this legislation was drafted by the
Department of Health & Welfare deleting the problem language. She then went over the
changes proposed in the bill pointing out that on page 2, in lines 29-31, the Department is .
not authorized to provide services regarding visitation or custody of a child unless so
authorized by title IV.;.0 Cif the social security act. The second change, reflected on page
2, lines 32-34, says in any action taken under this section, the prevailing party may, at the
discretion of the court, be allowed reasonable attorney's fees. The third change and the
most important one is on page 2, lines 18-20. This language allows a petition to modify
an order for support at the request of an obligor, obligee or state agency. Ms. Kaiser said
so many tools had been provided for the Department of Health & Welfare to collect
support, it is all that more critical that an award be fair. She said federal regulations say
the department must be able to do a downward adjustment in child support payments
when it is deemed necessary. In conclusion, she asked that the bill be sent to the floor
with a do pass recommendation.

MOTION

After a brief question ·and. answer period, a motion was made by- Representative King,
seconded by Representative McKeeth, to send HB 414 to the floor with a Do Pass
recommendation. Motion carried. Representative King will cany the bill on the floor.
The next item to be explained was HB 677 and Representative Doug Jones was
recognized.
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Representative Jones said this is the third time for this legislation to be before the
Committee. He said the bill includes a provision to suspend a driver's license as a part of
the misdemeanor penalty for graffiti. It would be one-year suspension on the first
offense and a two-year suspension on a second offense. If the person does not have a
driver's license, this same penalty would apply to the ability to obtain a license.

HB 677

a

PRO

Chief Paulson was recognized. He said he represented the Idaho Chiefs of Police
Association and the Association was in full support of this bill. He pointed out that the
state is experiencing a large increase in the amount of graffiti and this bill would help
discourage it. There followed a question and answer period regarding the mandatory
suspension of driver's licenses and whether that would be fair iffull restitution had been
made by a juvenile guilty of graffiti.

PRO

The next person recognized was Chief Devore, the Chief of Police of Twin Falls. He said
before moving to Idaho, he had-lived in Cc:11ifornia where graffiti was a major problem. He
said a local ordinance was drafted to deal with that problem which was similar ta this
legislation. Three months after the ordinance went into effect, there was no graffiti
problem. The language in that ordinance was mandatory concerning the suspension of a
driver's license;

PRO

The next person to testify was Dave Buddecke. Mr. Buddecke said he had relocated
from California to Idaho. He said he had watched gang and violent crime grow. It began
with the outbreak of graffiti. He said graffiti is vandalism which represents gangs, crime
and a disrespect for the law. It must not be tolerated. He asked that the bill be passed
without any changes made in the language.

PRO

The next testifier was Brent Reinke, a Commissioner from Twin Falls. Mr. Reinke said
the Commissioners would encourage the passage of this bill. They feel it holds young
people accountable for their actions. He said graffiti tends to breed fear and it must be
stopped now.

MOTION

It was moved by Representative Field, seconded by Representative Kjellander, to send
HB 677 to the floor with a Do Pass recommendation. · A discussion on the Motion ·
followed during which Representative King said she had a problem with the mandatory
language and could not support the bill. · Representative Kjellander said he supported the
Motion and would like to see the laws get even tougher in the future. Representative
Hofman said she felt the law should be enforced at the discretion of the judge.
Representative Judd felt the suspensio_n should not be mandatory and said she could not
support the bill as it is written. Representative Tippets said he would vote no. In his
opinion the definition of graffiti is over broad in the bill. However, he could accept that if
the mandatory language was changed to give the court discretion. Representative
Jaquet suggested the word on line 21 of the bill be changed from "shall" to "may."

SUBSTITUTE

MOTION

It was moved by Representative Kempton to send HB 677 to General Orders with
Committee amendments deleting the word "shall" and inserting the word "may" on
line 21. The motion was seconded by Representative Jaquet. Substitute Motion
carried. Representative Doug Jones will carry the bill on the floor.
The next item to be presented was HB 708 and Gary Montgomery was recognized ta give
his remarks.

>.
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H8708
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Mr. Montgomery saia the purpose of this legislation is to clarify the terms and conditions
under which a plaintiff is entitled to attorney's fees in a personal injury action.- He said
with this legislation defendants will try to settle before they have to go to court. He said
he would like to request a small change in the legislation and that is on page 1, line 40,
after the phrase "defendant's insurer'' insert, "if known," and then insert the word "known"
before the word "insurer'' at the end of that same line. This amendment would satisfy
both the plaintiffs and the defense bar.

PRO

Jim Harris was recognized to give testimony. He said if the amendment were made to
the bill, it would be acceptable.

PRO

Phil Barber was called on. Mr. Barber said he was representing State Farm Insurance
and American Insurance Association. He said this bill makes the legal process a great
deal fairer. The insurance companies agree with the proposed amendments to the bill
and are in favor passage of the bill.

CON

Russell Johnson was recognized. He said he is an attorney and a member of ITLA. They
are concerned with some of the language in the bill. He said the legislation might create
many more small lawsuits. There is also concern with the last paragraph of the b ill on
line 13 with the word "pertinent." This causes concern over what might be deemed
"pertinent" versus what is not.

MOTION

After a brief question and answer period, it was moved by·Representative Tippets to
send HB 708 to General Orders with Committee amendments attached adding on line
40 the words "if known," after insurer and the word "known" before insurer·on the same
line. The motion was seconded by Representative Jones. Motion carried.
Representative Tippets will carry the bill on the floor.
The next item on the agenda was HB 748 and Chief Paulson was recognized.

HB748

Chief Paulson said the purpose of this legislation is to delete the language authorizing the
Director of the Idaho Department of Law Enforcement to commission as special deputies
police officers engaged in law enforcement duties within the scope of mutual assistance
compacts. It also removes some very cumbersome language_ from the bill.

MOTION

It was moved by Representative Jones, seconded by Representative Hofman, to send
HB 748 to the floor with a Do Pass recommendation. Motion carried. Representative
Hofman will carry the bill on the floor.
·

The next item to be presented was HB 749 and Representative Deal was recognized.
HB749

Representative Deal explained that the bill, if enacted, will add a distric~ judge in the Third
Judicial District, with residen.t chambers in Canyon County, effective January 1, 1997. He
said there is compelling need for this legislation. The Third Judicial District is
comprised of six counti_es. The population has increased about 25% and it has been 17
years since a judge was added in this district. The case loads have since exploded.
Even if a 5th judge is allowed, there will still be a case load of around 580 cases per
judge.

a

PRO

Judge Weston stood in support of the bill. The Judge said when you find your case load
is double, you work longer and harder and you don't have time to keep up on new·
legislation. You make snap decisions and find yourself dealin_g with cases without
House Judiciary, Rules and AdministraUon Committee
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NOTE TIME CHANGE: 1:OD P.M.

ROOM437

Monday, March 11, 1996

DESCRIPTION

SPONSOR

Insurance; award atty fees in frivolous su(ts; TRAILER TO HB 713

Roy Eiguren/Pat Kole

20% increase in rates newspapers charged _fqr pri;t1tin~J~_9,J notip,s

HB586

HB 748

·>.

Establish a Missing Persons Clearinghou\Se

• ,,~.~8f',B''i9,.Jiofman

Transmittal of Domestic Violence Ordets to La'w~E~fot'cJme'rit >
Agencies; ifthEi service informalioifsheefistfidt'completi·"so ·" '
the order can be served, the sheet will be returned to the clerk
of the court who will notify the petitioner of the:'eitor/i5mlssiorf •·

languiliie

'HB 708aa

Attorney Fees in Civil Actions; clai:ify_
under which a Plaintiff is entitled to atty f~'~s iil)l,,tso~'§IJnjli)y
actions
·· ·. · · •... · · ··· ·· ·

d1i~fs ~f P'olic;

Rep. Jeff Altus

DUI; reduce blood alcohol level (BAC) fromdrMng Liriderthe Rep/Ron Crane
influence from .1 Oto .08; no person with :04 SAO,;Shall ,drive,a com'I ·, vehicle; no person 1-1nder 21 with SAC between :;02, ao.d ;0/3·sball qrive . ·
a me>tor vehicle; no person with BAO of .08 or more shall operate a
vessel on the waters of the state
'

.Idaho Supreme Court to develop a pii-ofprdgtarri fcif'~~tfrted •..
dispute resolution in divorce pnfoeedings (dirtlcted'€itchlld
..
visitation and custody disputes) .
·
· · · '> ··· · · - ·
•• ·1 ,- .;_. .; ; ..:;;~

HB 677aa

Ada County Sherifrs
'"·· •rt::;<.

i.: ;bffii§,•:•x·, <·•·

t~tmi=~~~}~~-~-ffi9~~ \ ,_. .,

'

HB720

ld,·sankers·"Assn.

Extraterritorial Authority of Peace Officers; d~fete
~uth~rlzing ldliho
the Director of Law Enforcement to commission as special deputies, Assn.
police officers engaged in OLE r;iutiei wit~ln .
the scope of mutual assistance cornp"~cts - .
Termination of parent-child relationships; termination when child is
conceived as a result of certain criminal a_cts , .,

'HB 813

~ox ti~1,1.r.~~

Motor Vehicle Leins; change relation-back period·from 30 to 20 days

: HB 711

HB601

.

~~ .. -:;. ( -

Parent Responsibility Act; authonzes .local units o[govemrnenL,: • · -_ ·_·: Rep.:Mark'$Wb.b¢ ,
to write ordinances imposing .responsil:>ili!:Y upon,p,mmf$fQr :.'-, actions of their children

::~~:: ~:~hi~~~:;~fflinjuryf~tt!t~~a:'
m
tftl
H
fi
,
,i
t
1~;sl
~
~~e,,,
·
,
.
FtepJ~949
by graffiti ' ·:
subject to penalties for

I'

' ,f'' .. -

~?,res

.

Please Note:
This is the final meeting and b;lls::rtilf be.~eerfl a,s time al,ows~ ·,
The meeting must adjourn at 4:QP p,m. ·-.
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1:00 P.M.
Room 437
Chairman Darrington, Senators Boatright, Kerrick, Sorensen, Bunderson, Risch,
Andreason, Reents and Sweeney

None
Senator Boatright moved that the minutes of Friday, March 8, 1996, be accepted as
written. The motion was seconded by Senator Kerrick and approved by voice vote.
TRAILER TO HB 713: AWARD ATTORNEY'S FEES BETWEEN INSUREOS AND
INSURERS WHEN COURT FINDS CASE TO BE FRIVOLOUS The substance of the bill was discussed at the meeting held Friday, March 8, 1996.
Senator Reents moved that Hb 866 be sent to the floor with a Do Pass
recommendation. The motion was seconded by Senator Kerrick and approved by voice
vole.
NEWSPAPER· LEGAL

NOTICES: PROVIDE FOR A 20% INCREASE IN RAif;S

The hearing was continued from Friday, March 8, 1996.

Matt Hanzel, Deputy Director of the Association of Idaho Cities (AIC), spoke in opposition
to HB 780. It is difficult for cities to absorb a 20% increase while operating under a 3%
tax cap. He discussed a handout which showed public notice expenditures by city for
fiscal year 1995. This is an increase on an existing unfunded mandate to local units of
government. The AIC would like a task force to study options available, such as the use
of publication by first class mail, and the utility of publishing in newspapers. It is Mr.
Hanzel's opinion that newspapers should subsidize some of the cost of printing public
notices just as the television industry is required to do a certain percentage of public
service announcements.
Dan Chadwick, Executive Director of the Idaho Association of Counties (IAC), spoke in
opposition to HB 780 because it is an unfunded mandate. He gave examples of some
Idaho counties that are or will be operating in a deficit position by year's end because of
unexpected expenses in other areas such as increased costs for pending murder trials ..
The law only sets the legal ad rate, it does not require newspapers to publish the public
notices. The gap between what is paid and what an ad costs could be construed to be a
public service.
·
Bob Hall, representing the Idaho Newspaper Association, discussed in detail three
spread sheets which 1) compared the increase in levied county government budgets
(188%) with the increase in public notice advertising rates (28%}, 2) compared private
buyer rate increases to government rate increases between 1985 and 1995 in 8
newspapers which showed the average percent of government increase to be 69% below
the private market incr~ase, and 3) showed that the dollar impact of a 20% increase for
public notice advertising in FY 1996 county government budgets for 8 specified counties
would average less than 1% of the budget.
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Monte Macconnell, representing the Idaho Sheriffs Association, said his association has
debated this issue and does not oppose HB 748.
Senator Bunderson moved that HB 748 be sent to the floor with a Do Pass
recommendation. The motion was seconded by Senator Sorensen and approved by
voice vote.
ATTORNEY FEES IN CIVIL ACTIONS; WHEN ENTITLED
Gary Montgomery, representing Allstate Insurance, presented HB 708aa which will
clarify terms and conditions under which a plaintiff is entitled to attorney's fees in personal
injury actions. It will allow the defendant 60 days to evaluate the case. The Idaho Trial
Lawyers Association supports the bill.
·
Phil Barber, representing the American Insurance Association (AIA), expressed support
for HB 708aa.
Senator Kerrick moved that HB 708aa be sent to the floor with a Do Pass
recommendation. The motion was seconded by Senator Sorensen and approved by
voice vote.
ESTABLISH A MISSING PERSONS CLEARINGHOUSE WITHIN THE DEPARTMENT
OF LAW ENFORCEMENT: 3 YEAR PILOT PROJECT
Senator Reents presented HB 596 for Representative Elaine Hofman. It would direct the
Department of Law Enforcement to establish a missing persons clearinghouse as a threeyear pilot project. The bill would allow Idaho to be a participant in the. National Center for
Missing Persons and Exploited Children. Through this system children leaving or coming
into the state could be identified almost instantaneously since the network has the
capability of reproducing photographic images. The fiscal impact stated that $50,000
would be requested from JFAC; however, OLE indicated that they could tie into the
national network aFld provide for data access for $15,000 which was the amount actually
appropriated by JFAC.
Robert Sobba, Director of the Department of Law Enforcement (OLE), .said generally
missing persons are a local problem and DLE is there to assist. His department is
already doing most the things requested in the bill. OLE has Internet capability. They
have identified eight different clearinghouse agencies throughout the nation. The
Department does have a commitment to addressing safety issues regarding our citizens,
and particularly our children. OLE lists missing children in one .of three categories: 1)
voluntary (runaways}, 2) involuntary (usually parental abductions or custody disputes, and
3) endangered. As of January, 1996, there were six people in the involuntary category
and only one in the endangered category. In a survey his office conducted of some other
states, he found most state clearinghouses operate as referral resources and also try to
answer questions, none had an investigative function.
Representative Elaine Hofman, one of the original sponsors of the bill in the House, said
Idaho is one of only three states not participating. A picture of the missing child can be
sent instantly throl)ghout the national network and one of every seven persons whose
photograph is put on the system is found. Statistics show that if a child is not found
within 36 hours of abduction, there is an 80% chance the child will be found dead, so
instant transmission of information is critical. Currently, Idaho is not allowing other states
to tap into its missing person files.
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LEGISLATURE OF THE STATE OF IDAHO
First Regular Se.u~on - 2001

Fifty-sixth Legislature

IN THE HOUSE OF REPRESENTATIVES
HOUSE BILL NO. 184
BY

l
2
3

AH ACX
RELATING TO A'l'TORNEY'S FEES IN CIVIL ACTIONS; AMENDING SECTION 12-120, IDAHO
CODE, TO PROVIDE FOR POST.JUDGMENT Al'TORNEY'S FEES AND COSTS INCURRED IN

4

COLLECTING ON JUDGMENTS ENTERED IN CERTAIN SMALL CLAIMS CASES AND TO MAKE

5

TECHNICAL CORRECttONS.

6

Be It Enacted by the Legislature of the State of Idaho:

7

SECTION 1. That Section 12-120, Idaho Code, be, and the same is hereby
amended to read as follows:

8
9
10
ll

· 12
13
14
15
16
17
18
19
20

21
22

•

JUDICIARY, RULES AND ADMINISTRATION COMMITTEE

23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

12-120, ATTORNEY'S FEES IN CIVIL ACTIONS, (1) Exc.ept as provided in subsections (3) and (4Jof this section, in any action where the amount pleaded
is twenty-five thousand dollars ($25,000) or less, there shall be taxed and
allowed to the prevailing party, as part of the costs of the action, a reasonable amo1D1t to be fixed by the court as attorney's fees •. For the plaintiff to
be awarded attorney's fees, for the prosecution orthe action, written demand
for the payment of suth claim must have been ma.de on the defendant not less
than ten (10) days before the c01J1Dencement of the action; provided, that no
attorney's fees shall be allowed to the plaintiff if the court finds that the
defendanttendered to the plaintiff, prior to the conmen~ement of the action,
an amount at least equal to ninety-five percent (95%) of the amount awarded_to
the plaintiff,
(2) The provisions of subsection (1) of this section shall also .apply to
any counterclaims, cross-claims or third party claims which may be filed after
the initiation of the original action. Except that a ten (10) · day written
demand letter shall not be required in the case of a counterclaim.
(3} In any civil action to recover on an open account, account stated,
note, bill, negotiable instrument, guaranty, or contract relating to the purchase or sale of goods, wares, merchandise, or services and in any conmercial
transaction unless otherwise ·provided by law, the prevailing party shall be
allowed a reasonable attorney's fee to be set by the court, to be taxed and
collected as costs.
The term 11conmereial transaction" is _defined to mean all transactions
except transactions for personal or household purposes. The term "party" is
· defined to mean any person, partnership, corporation, association, private
organization, the state of Idaho or political subdivision thereof.
( 4 l In actions for personal injury, where the amount of plaintiff' s ciaim
for damages does not exceed twenty-five thousand dollars ($25,000), there
shall be taxed and allowed to·the claimant, as part of the costs of the
action, a reasonable amount to be fixed by the court as attorney's fees, For
the plaintiff . to be awarded attorney's fees for the prosecution ofthe action,
written demand for payment of the claim and a statement of claim must have
~n served on the defendant's insurer, if known, or if there is no known
insurer, then on the defendant, not less than sixty (60) days before the
mencement of the action; provided that no attorney~ fees shall be
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the plaintiff if the court finds that the defendant tendered to the plaintiff,
prior to the commencement of the action, an amount at least equal to ninety
percent (90%) of the amount awarded to the plaintiff •
The term "statement of claim" shall mean a written statement signed by the
plaintiff's attorney, or if no attorney, by the plaintiff which includes:
(a) An itemized statement of each and every item of damage claimed by the
plaintiff including the amount claimed for general damages and the following items of special damages: (i) medical bills incurred up to the date of
the plaintiff's demand; (ii) a good faith estimate of future medical
bills; (iii) lost income incurred up to the date of the plaintiff's
demand; (iv) a good faith estimate of future loss of income; and (v) property damage for which the plaintiff has not been paid.
(b) Legible copies of all medical records, bills and other documentation
pertinent to the plaintiff's alleged damages.
If the plaintiff includes in the complaint filed to comnence the action,
or _in evidence offered at trial, a different alleged injury or a significant
new item of damage not set forth in the statement of claim, the plaintiff
shall be deemed to have waived any entitlement to attorney's fees under this
section.
(5) In all instances where a party is entitled to reasonable attorney's
·fees and costs under subsection (1}; (2), (3) or (4) of this section, such
party shall also be entitled- to reasonable po9t-jttdgment postjudgment
attorney's fees and costs incurred in attempting to collect on the judgment.
Such attorney's fees and costs shall be set by the court following the filing
of a memorandum of attorney's fees and costs with notice to all parties and
hearing.
(6) In any small claims case resulting in entry of a money judgment or
judgment for recovery of specific property, the party in whose favor the Judgment is· entered shall be entitled to reasonable postjudgment attorney's fees
and costs incurred in attempting to collect on the judgment. Such attorney's
fees and costs shall be set by the court following the filing of a memorandum
of -attorney's fees and costs with notice to all parties and an opportunity for
hearing. The amount of such attorney's fees shall be determined by the court
:,after consideration of the factors set out in rule 54(e)(3) of the Idaho rules
••_9j: . civil procedure, or any futU1;e rule that the supreme court of the state of
)1(119,ho -!118,y promulgate, but the court shall not base its dei;.ermination of such
. ,_ '.fees upon any contingent fees arrangement between attorney and client, or any
·:;,, _ ~'tj::$lgellient setting such fees as a percentage of the judgment or the amount
.. , 1'..f:!/;O_yered. In no event shall__ postjudgment attorney's fees exceed the principal
'::\~tint of the judgment or value of property recovered.

•

•
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LEGISLATURE OF THE STATE OF IDAHO
Sixty-first Legislature
Second Regular Session - 2012

•

IN THE SENATE
SENATE BILL NO. 1324
BY JUDICIARY AND RULES COMMITTEE

6

AN ACT
RE LAT ING· TO ATTORNEY'S FEES IN CIVIL ACT IONS; AMEND ING SECT ION 12-12 0, IDAHO,
CODE, TO PROVIDE THAT THERE SHALL BE TAXED AND ALLOWED TO THE PREVAILING
PARTY.A REASONABLE AMOUNT FIXED BY THE COURT AS ATTORNEY'S FEES IN CERTAIN ACTIONS WHERE THE AMOUNT PLEADED IS THIRTY-FIVE THOUSAND DOLLARS
OR LESS.

7

Be It Enacted by the Legislature of the State of Idaho:

8

SECTION 1. That Section 12-120, Idaho Code, be, and the same is hereby
amended to read as follows:

1
2
3

4

5

9

12-120. ATTORNEY'S FEES IN CIVIL ACTIONS. (1) Except as provided in
subsections (.3) and (4) of this section, in any action where the amount
12
pleaded is t,t,;e:1,ty five thirty-five thousand dollars ($,2-§.35, 000) or less,
13
there shall be taxed and allowed to the prevailing party, as part of the costs
14
of the action, a reasonable amount to be fixed'by the court as attorney's
fees. For the plaintiff to be awarded attorney's fees, for the prosecution
of the action, written demand for the payment of such claim must have been
17
made on the defendant not less than ten (10) days before the commencement of
18
the action; provided, that no attorney's fees shall be allowed to the plain19
tiff if the court finds that the defendant tendered to the plaintiff, prior
20
to the commencement of the action, an amount at least equal to ninety-five
21
percent (95%) of the amount awarded to the plaintiff.
(2) The provisions of subsection ( l) of this section shall also apply to
22
,-•2:p.,· any counterclaims, cross-claims or third party claims which may be filed af24
ter the initiation of the original action. Except that a ten (10). day written
25
demand letter shall not be required in the case of a counterclaim.
26
(3) In any civil action to recover on an open account, account stated,
27
note, bill, negotiable instrument, guaranty, or contract relating to the
purchase or sale of goods, wares, merchandise, or services and in any com28
29
mercial transaction unless otherwise provided by law, the prevailing party
30
shall be allowed a reasonable attorney's fee to be set by the court, to be
31
taxed and collected as costs.
32
The term "commercial transaction" is defined to mean all transactions
33
except transactions for personal or household purposes. The term "party" is
defined to mean any person, partnership, corporation, association, private
34
35
organization, the state of Idaho or political subdivision thereof.
36
(4)
In actions fer personal injury, where the amount of plaintiff's
37
claim for damages does not exc'eed twenty-five thousand dollars ($25,000),
38
there shall be taxed and allowed to the claimant, as part of the costs of
39
the action, a reasonable amount to be fixed by the court as attorney's fees.
40
For the plaintiff to be awarded attorney's fees for the prosecution of the
41
action, written demand for payment of the claim and a statement of claim
42
must have been served on the defendant's insurer, if known, or if there is no
10

11

;;e::

•
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known insurer, then on the defendant, not less than sixty ( 60) days before
the commencement of the action; provided that no attorney's fees shall be
allowed to the plaintiff if the court finds that the defendant tendered to
the plaintiff, prior to the commencement of the action, an amount at least
equal to ninety percent (90%) of the amount awarded to the plaintiff.
The term "statement of claim" shall mean a written statement signed
by the plaintiff's attorney, or if no attorney, by the plaintiff which ineludes:
(a) An itemized statement of each and every item of damage claimed by
the plaintiff including the amount claimed for general damages and the
following items of special damages: (i) medical bills incurred up to
the date of the plaintiff's demand; (ii) a good faith estimate of future
medical bills; (iii) lost income inc11rred up to the date of the plaintiff's demand; (iv) a good faith estimate of future loss ·of income; and
(v) property damage for which the plaintiff has not been paid.
(bl Legible copies of all medical records, bills and other documentation pertinent to the plaintiff's alleged damages.
If the plaintiff includes in the complaint filed to commence the action,
or in evidence offered at trial, a different alleged injury or a significant new item of damage not set.. forth in the statement of claim, the plaintiff
shall be deemed to have waived any enti tlernent to attorney's fees under this
section.
(5) In all instances where a party is entitled to reasonable attorney's
fees and costs under subsection (1), (2), (3) or (4) of this .section, such
party shall also be entitled to reasonable postjudgment attorney's fees and
costs incurred in attempting to collect on the judgment. Such attorney's
fees and costs shall be set by the court following the filing of a memorandum
of attorney's fees and costs with notice to all parties and hearing.
( 6)
In any small claims case resulting in entry of a money judgment or
judgment for recovery of specific property, the party in whose favor the
judgment is entered shall be entitled to reasonable postjudgment attorney's
fees and costs incurred in attempting tci collect on the judgment. Such attorney's fees and costs shall be set by the court following the filing of
a memorandum of attorney's fees and costs with notice to all parties and·
an opportunity for hearing. The amount of such attorney's fees shall be
determined by the court after consideration of the factors set out in rule
54 (e) (3) of the Idaho rules of civil procedure, or any future rule that
the supreme court of the state of Idaho may promulgate, but the court shall
not base its determination of such fees upon any contingent fees arrangement between attorney and client, or any arrangement setting such fees as
a percentage of the judgment or the amount recovered. ·rn no event shall
postjudgment attorney's fees exceed the principal amount of the judgment or
value of property recovered.
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Bill4Time Report

Ruchti & Beck .. Time Entry
Date Start: 4/1/2018 I Date End: 4/23/2018 I Clients: Nye, Marcus I Matters: I Users: I Client Type: All I Matter Type: All I
Location: All I Billing Method: All I Paid Status: All I Group By: Matter
Date

Client

Matter
Type

User

Activity

Location

Hourly Rate
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Billable
Tlme

Total
Time

Telephone call
with opposing
counsel re:
appeal

0.20

0.20 Y

$225.00/hr $45.00

Billable
Flog

Billable Amt

1854-002
Other James Phone
04/03/2018 Nye,
Ruchti Call
Marcus

04/13/2018

Nye,
Other James Review
Marcus
Ruchti

0.20
Review and
respond to email from
opposing
counsel re:
hearing; review
appellate rules
to ensure we are
prepared for
appeal

0.20 Y

$225.00/hr $45.00

04/16/2018

Nye,
Other James Review
Marcus
Ruchti

Review and
analyze
opposing
counsel's
response brief
to motion for
attorney fees,
costs and

1.50 Y

$225.00/hr $337.50

1.50

interest;

research case
law in response
to opposing
counsel's
analysis; draft email to
Legislative
librarian to
obtain
legislative
history on LC. s.
12-120

EXHIBIT

i
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Nye,
Other James' Phone
Ruchti · Call
Marcus

Bill4Time Report

Telephone call
with client re:
whether to
execute on
judgment;
telephone call
· with opposing
counsel re:
waiting to
execute; draft email to opposing
counsel re:
decision to wait
to execute

r··\
\ J

0.30

0.30 Y

$225.00/hr $67.50

04/22/2018 Nye,
Other James Draft
Marcus
Ruchti

Draft reply brief; 4.20
research case
law and other
law in support of
reply brief

4.20 Y

$225.00/hr $945.00

04/23/2018 Nye,
Other James Draft
Marcus
Ruchti

Finalize reply
brief in support
of motion for
attorney fees,
costs and
interest; draft
response brief
to Defendant's
motion for stay
of execution

1.80 Y

$225.00/hr $405.00

1.80

Totals For 1854-002 8.20

8.20

$1,845.00

Grand Total 8.20

8.20

$1,845.00
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COURT MINUTES
CV-2017-0001622-OC
W. Marcus W Nye vs. Tom Katsilometes
Hearing type: Motion
Hearing date: 5/7/2018
Time: 4:27 pm
Judge: Robert C Naftz
Courtroom: Room 300, 3rd Floor
Court reporter: Stephanie Davis
Minutes Clerk: Keri Povey
Plaintifrs Attorney: James Ruchti
Defendant's Attorney: Kahle Becker (via telephone)

4:28

Begins
Becker motion for stay of execution until the appeal to the Supreme Court is
completed

4:36

Looking at Idaho Appellate Rule 13b(15), the Court doesn't find good cause to
waive the requirement of the bond; therefore, the Court denies request to
suspend the requirem:~t the rule to post the bond, if the bond is posted a stay
can be-i-s&l¼ed .Ql~R¥.,{(;t,

oJ

4:37

Ruchti motion for costs, interest, and attorney fees, requests the Court issue an
amended judgment in the amount of $37,292.38

4:40

Becker wants clarification on the time stamp on the judgment, moves to strike
the 2nd Ruchti affidavit

4:43

Ruchti comments on 2nd affidavit, included exhibit D to help the Court
understand his argument

4:44

Becker wants the entire affidavit stricken, not just exhibit D
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4:4 7

The Court will make a determination on the motion to strike the znd affidavit in
the decision with the motion for costs and fees

4:48

Becker objection to motion for costs & fees

4:50

Ruchti rebuttal

4:53

The Court takes the matter under advisement, will issue a written decision &
amended judgment

4:55

Ends
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
W. MARCUS W NYE ,
Plaintiff,
VS.

Case No:CV-2017-0001622-OC
MINUTE ENTRY & ORDER

TOM KATSILOMETES,
Defendant.
THE PARTIES came before the Court on the 7th day of May, 2018 for a motion.
James Ruchti appeared in person on behalf of the Plaintiff.

Kahle Becker appeared

telephonically on behalf of the Defendant. Stephanie Davis was the Court Reporter.
At the outset, the Court heard the Defendant's motion for stay of execution until the
appeal to the Supreme Court is completed. Reviewing Idaho Appellate Rule 13b(15}, the
Court does not find good cause to waive the requirement of the bond; therefore the Court
DENIED the motion to suspend the requirement of the rule to post bond. Further, if the
bond is posted then a stay can be entered.
Next, the Court heard argument on the Plaintiffs motion for costs, interest, and
attorney fees. Mr. Becker objected to the motion and moved to strike the Plaintiffs second
Case No.: CV-2017-0001622-OC
MINUTE ENTRY & ORDER
Page 1 of 3
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r;
motion for
affidavit in entirety. At the conclusion of argument, the Court took the Plaintiff's
ent.
costs and Defendant's motion to strike the Plaintiff s second affidavit under advisem
The Court will issue a written decision and amended judgment.
DATED this

I($'

day of May, 2018.

ROBER T C. NAFTZ
District Judge

Case No.: CV-201 7-0001 622-OC
MINUT E ENTRY & ORDER
Page 2 of 3
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on t h e ~ day of May, 2018, I served a true and
correct copy of the foregoing document upon each of the following individuals in the
manner indicated.

0

James D Ruchti
Ruchti & Beck Law Offices
Oakley Building, 1950 E Clark St, Ste 200
Pocatello, ID 83201

U.S. Mail
l8] E-Mail: james@idaholaw.us
shannon@idaholaw.us
D Hand Deliver
□ Fax:

J. Kahle Becker
223 N. 6th St. #325
Boise, ID 83702

0

U.S. Mail

~ E-Mail: kahle@kahlebeckerlaw.com

D Hand Deliver
□ Fax:

Robert Poleki
CLERK OF THE COURT

By:_~___.__.__·1fk...............
1D,,t/\_
Deputy~

Case No.: CV-2017-0001622-OC
MINUTE ENTRY & ORDER
Page 3 of 3
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

W. MARCUS W. NYE, an individual,
Plaintiff,
vs.
TOM KATSILOMETES, an individual,
Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NO. CV-2017-1622-OC
MEMORANDUM DECISION
and ORDER

NATURE OF THE ACTION

This lawsuit stems from a failed election contest. The Plaintiff and· Defendant were
opponents for the Idaho Senate Seat for District 29 during the 2016 election cycle. The plaintiff,
Marcus Nye, defeated the defendant, Tom Katsilometes. The Defendant then challenged the
results of the election through a Verified Complaint for Contest of Election filed with the Idaho
Senate. Following a hearing, the Idaho Senate ruled against the Defendant and upheld the
election of Senator Nye. Based on that ruling, the senate ordered the Defendant to pay the
Plaintiff his witness fees and costs of discovery. In addition, the Idaho Senate concluded the
Defendant had brought and pursued his election contest "frivolously, unreasonably, and without
factual or legal foundation", sufficient to warrant an award of attorney fees in the Plaintiffs

MEMORANDUM DECISION AND ORDER

Page I

Nye v. Katsilometes - Plaintfff's Motion for Costs and Fees
CASE NO. CV-2017-1622-OC
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favor. 1 Citing its authority pursuant to Article III, Section 9 of the Idaho Constitution, the senate
ordered the Defendant to pay Senator Nye his reasonable attorney fees of$18,060. 2 The
Defendant paid the amounts ordered for the witness fees and costs of discovery. However, the
Defendant did not pay the attorney fees ordered by the Idaho Senate, prompting the Plaintiff to
bring this action to recover the attorney fees awarded to him.
PROCEDURAL HISTORY

Both parties submitted motions for summary judgment seeking a ruling on the question of
whether the Idaho Senate was acting within the bounds of its constitutional authority in awarding
attorney fees against the Defendant for his unsuccessful contest challenging the election of
Senator Nye. This Court issued a Memorandum Decision and Order upholding the senate's
attorney fees award. A Judgment was entered in favor of the Plaintiff for $18,060.00, the amount
of the attorney fees ordered by the Idaho Senate. This Comt also offered the Plaintiff an
opportunity to submit a memorandum detailing the grounds for any claimed award of litigation
costs and attorney fees for future consideration.
The Plaintiff exercised his option to seek further litigation costs, prejudgment interest,
and attorney fees, and filed a motion seeking an order and amended judgment awarding an
additional $35,447.38. In support of that motion, the Plaintiff submitted a verified memorandum
and the Affidavit of James D. Ruchti. Subsequently, the Defendant filed an appeal of the
Memorandum Decision and Order and the Judgment entered on March 28, 2018, to the Idaho
Supreme Court. The Defendant also filed an objection to the Plaintiffs motion for costs,

1 See

Action for Declaratory J., 1-2, April 27, 2017.

MEMORANDUM DECISION AND ORDER
Nye v. Katsilometes -Plaintiff's Motion for Costs and Fees
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prejudgment interest, and attorney fees. The Defendant then motioned for an Order staying
execution of the Judgment pending a decision from the Idaho Supreme Court on the Defendant's
appeal. The Plaintiff answered with a Memorandum in Opposition to Defendant's Motion for
Stay of Execution, a Reply Brief in Support of Plaintiffs Motion for Litigation Costs, PreJudgment Interest and Attorney Fees, and the Second Affidavit of James D. Ruchti in Support of
Plaintiffs Motion for Litigation Costs, Pre-Judgment Interest and Attorney Fees.
A hearing was held on May 7, 2018. This Court first took up the Defendant's Motion for
Stay of Execution. Pursuant to Idaho Appellate Rule (IAR) 13(b)(15), this Court has continuing
authority to rule on a motion to stay. That rule allows a court, in its discretion, to stay the
execution or enforcement of a money judgment subject to the moving party posting a cash
deposit or supersedeas bond in the "amount of the judgment, plus 36% of such amount."
However, the court can waive the bond requirements "in any action for good cause shown." The
Defendant requested a waiver of the bond requirement and argued that good cause existed
because his appeal to the Idaho Supreme Court presents "an issue of first impression. " 3 The
Defendant also argued a stay is warranted because "[t]here is no need to rush to execution or
cause Defendant to sell any significant assets to post a bond based· on this novel and purely legal
question to be decided by Idaho's Supreme Court. " 4
In a ruling from the bench, this Court denied the Defendant's request for a stay. This
Court determined a supersedeas bond is required to stay enforcement of any judgment for

2

Id.
Def.'s Br. in Supp. of Mot. for Stay of Execution, 2, April 20, 2018.
4 Id. at 3.

3
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attorney fees and court costs pending appeal. 5 According to IAR 13(b)(15), "a district court
does not have the power to stay enforcement of a money judgment unless the party against whom
judgment is entered posts a cash deposit or supersedeas bond equal to 136% of the judgment."6
The Defendant did not show the good cause necessary to warrant suspension of that mandatory
rule. Inconvenience or a desire to avoid further financial burden is not sufficient under the rule.
However, this Court noted that a stay could be entered, provided the Defendant posts the required
bond.
The parties then presented arguments pertaining to the Plaintiff's Motion for Litigation
Costs, Pre-Judgment Interest and Attorney Fees. Based on the reasoning set forth below, the
Plaintiff's motion is granted.

1. Is the Plaintiff entitled to an award of litigation costs, prejudgment interest, and attorney
fees?

DISCUSSION

1.

Prevailing Party
A prerequisite to any award of costs and attorney's fees is a determination by the court

concerning prevailing party status. 7 Whether a litigant is the prevailing party is committed to the
discretion of the trial court. 8 "That determination will be disturbed only upon a showing of an

Keybank Nat'! Ass'n v. PAL I, LLC, 155 Idaho 287,296,311 P.3d 299,308 (2013).
Bagleyv. Thomason, 155 ldaho 193,198,307 P.3d 1219, 1224 (2013).
7 SeelDAHOCODEANN. §§ 12-120-121 (2017); Idaho R. Civ. P. 54(d)(l)-(2); Idaho R. Civ. P. 54(e)(l).
8 Sanders v. Lankford, 134 Idaho 322, 325, 1 P.3d 823, 826 (Idaho Ct.App. 2000).
5 See
6
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abuse of discretion."9 "The burden is on the party opposing the award to demonstrate an abuse of
the district court's discretion, and absent an abuse of discretion, the district court's award of costs
will be upheld." 10 To review an exercise of discretion, the Supreme Court applies a three-part
test.
The three factors are: (1) whether the trial court correctly perceived the issue as one of
discretion; (2) whether the trial court acted within the boundaries of this discretion and
consistent with the legal standards applicable to the specific choices available to it; and
(3) whether the trial court reached its decision by an exercise of reason. 11
"Only in rare cases has this Court or the Court of Appeals reversed a trial court's determination
of which party prevailed." 12 In making a determination as to the prevailing party, "the trial court
is required to consider the final result of the action in relation to the relief sought by the
respective parties, whether there were multiple claims and issues, and the extent to which each
party prevailed upon each of the following issues or claims." 13 In addition, "the fact that a party
receives no affirmative relief does not prohibit a party from being deemed a prevailing party." 14
Under the prevailing party analysis as set forth by Rule 54 and in consideration of the
entry of summary judgment in favor of the Plaintiff resolving this case, the Plaintiff is the
prevailing party, eligible for an award of costs and fees.

a.

Costs as a Matter of Right

Israel v. Leachman, 139 Idaho 24, 26, 72 P.3d 864, 866 (2003)(citing McCann v. McCann, 138 Idaho 228, 61 P.3d
585 (2002)).
10 Bingham v. Montane Resource Associates, 133 Idaho 420,425,987 P.2d 1035, 1040 (1999).
11 Id. (internal citations omitted).
12 Shore v. Peterson, 146 Idaho 903, 914, 204 P.3d 1114, 1125 (2009).
13 lnvin Rogers Ins. Agency, Inc., v. Murphy, 122 Idaho 270,277,833 P.2d 128, 135 (Idaho Ct.App. 1992).
14 Leachman, 13 9 Idaho at 2 7, 72 P .3d at 867 ( citing Chadderdon v. King, I 04 Idaho 406, 411, 65 9 P .2d 160, 165
(Idaho Ct.App. 1983)).

9
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Idaho Rule of Civil Procedure ("IRCP") 54(d)(l )(A) provides that "except when
otherwise limited by these rules, costs shall be awarded as a matter of right to the prevailing party
or parties, unless otherwise ordered by the court." As the Plaintiff is the prevailing party, he is
entitled to certain costs as a matter of right set forth in IRCP 54(d)(l)(C). 15 The Plaintiff
requested an award of $221. 00 for the court filing fee in this case. The court filing fee is a cost

15

Rule 54. Judgments.

(d)(l) Costs--Items Allowed.
(A) Paities Entitled to Costs. Except when otherwise limited by these rules, costs shall be allowed as a matter of right
to the prevailing party or pmties, unless otherwise ordered by the court.
(C) Costs as a Matter of Right. When costs are awarded to a party, such party shall be entitled to the following costs,
actually paid, as a matter of right:
1. Court filing fees.
2. Actual fees for service of any pleading or document in the action whether served by a public officer or other
person.
3. Witness fees of$20.00 per day for each day in which a witness, other than a party or expe1t, testifies at a
deposition or in the trial of an action.
4. Travel expenses of witnesses who travel by private transportation, other than a party, who testify in the trial of an
action, computed at the rate of $.30 per mile, one way, from the place of residence, whether it be within or without
the state of Idaho; travel expenses of witnesses who travel other than by pdvate transportation, other than a party,
computed as the actual travel expenses of the witness not to exceed $.30 per mile, one way, from the place of
residence of the witness, whether it be within or without the state of Idaho.
5. Expenses or charges of certified copies of documents admitted as evidence in a hearing or the trial of an action.
6. Reasonable costs of the preparation of models, maps, pictures, photographs, or other exhibits admitted in evidence
as exhibits in a hearing or trial ofan action, but not to exceed the sum of$500 for all of such exhibits of each pmty.
7. Cost ofall bond premiums.
8. Reasonable expert witness fees for an expert who testifies at a deposition or at a trial of an action not to exceed the
sum of $2,000 for each expert witness for all appearances.
9. Chm·ges for repo1ting and transcribing of a deposition taken in preparation for trial of an action, whether or not
read into evidence in the trial of an action.
l 0. Charges for one (I) copy of any deposition taken by any of the parties to the action in preparation for trial of the
action.
Notwithstanding the determination that a particular party is entitled to costs as a matter of right under this
subparagraph (C) in an action, the trial court in its sound discretion may, upon proper objection, disallow any of the
above described costs upon a finding that said costs were not reasonably incurred; were incurred for the purpose of
harassment; were incurred in bad faith; or were incurred for the purpose of increasing the costs to any other party.
The mere fact that a deposition is not used in the trial of an action, either as evidence read into the record or for the
purposes of impeachment, shall not indicate that the taking of such deposition was not reasonable, or that a copy of a
deposition was not reasonably obtained, or that the cost of the deposition should otherwise be disallowed, so long as
its taking was reasonable in the preparation for trial in the action.
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( )
identified under the rule. Therefore, as the prevailing party, the Plaintiff is entitled to an award
of $221.00 for the court filing fee in this case.

b.

Discretionary Costs

The right to discretionary costs is governed by Idaho Rule of Civil Procedure
54( d)( 1)(D). 16 "Discretionary costs are additional items of cost not enumerated in Rule 54( d)( I),
and can include such items as long distance telephone calls, photocopying, faxes, travel expenses
and postage. " 17 While the awarding of such costs is discretionary as explained previously, "the
burden is on the prevailing party to make an adequate initial showing that these costs were
necessary and exceptional and reasonably incurred, and should in the interests of justice be
assessed against the adverse party." 18 Furthermore, "Rule 54(d)(l)(D) also provides that the trial
court shall make express findings as to why each discretionary cost item should or should not be
allowed." 19 However, "[e]xpress findings as to the general character of requested costs and
whether such costs are necessary, reasonable, exceptional, and in the interests of justice is
sufficient to comply with this requirement. " 20 "The grant or denial of discretionary costs is

16

(D) Discretionary Costs. Additional items of cost not enumerated in, or in an amount in excess of that listed in
subparagraph {C), may be allowed upon a showing that said costs were necessary and exceptional costs reasonably
incurred, and should in the interest of justice be assessed against the adverse party. The trial court, in ruling upon
objections to such discretionary costs contained in the memorandum of costs, shall make express findings as to why
such specific item of discretionary cost should or should not be allowed. In the absence of any objection to such an
item of discretionary costs, the court may disallow on its own motion any such items of discretionary costs and shall
make express findings supporting such disallowance.
17 Auto. Club Ins. Co. v. Jackson, 124 Idaho 874,880,865 P.2d 965,971 {1993).
18 Id.(citing Westfall v. Caterpillar, Inc., 120 Idaho 918, 926, 821 P.2d 973,.981 {1991)).
Id.
Hayden Lake Fire Prot. Dist. v. Alcorn, 141 Idaho 307, 314, 109 P.3d 161, 168 (2005) (internal citation omitted);
see also, Fish v. Smith, 131 Idaho 492,494,960 P.2d 175, 177 (1998)(affirming trial court's denial of discretionary
19

20

costs for expett witness fees despite the fact that the court did not evaluate each cost item by item).
-
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'committed to the sound discretion of the district court,' and will only be reviewed by an
appellate court for an abuse of that discretion."21
The Plaintiff requested additional costs of $75.00 for the legal research associated with
this case. The Plaintiff argued such costs were "necessary and exceptional" because "the parties
were faced with a unique constitutional issue which required research ofldaho case law and the
Idaho Constitution. " 22
After review of the Plaintiffs memorandum and the Affidavit of James D. Ruchti, the
legal research costs associated with this matter were expenses ordinarily associated with modern
litigation overhead in general. The Plaintiff has not demonstrated there was anything
"exceptional" about either the nature or the amount of the claimed discretionary costs incurred
for legal research in this case. Rather, the research costs were typical. As such, the Plaintiff's
request for an award of $75.00 incurred as a discretionary cost for legal research is denied.

c.

Attorney's Fees

Idaho Rule of Civil Procedure 54(e)(1 )23 provides for the award of attorney fees to the
prevailing party when such an award is authorized by statute or contract. The decision to award
attorney fees is discretionary with the trial court, unless the award requires the interpretation of a
statute.24 If a statutory or contractual entitlement to attorney fees is identified, the court must

21 Fish, 131 Idaho at 493, 960 P.2d at 176 (1998) (quoting Zimmerman v. Volkswagen ofAmerica, Inc., 128 Idaho
851,857,920 P.2d 67, 73 (1996), cert. denied, 520 U.S. 1115, 117 S.Ct. 1245, 137 L.Ed.2d 327 (1997)).
22 Ver. Mem. of Litigation Costs, Pre-Judgment Interest and Att'y Fees, 3, April 2, 2018.
23 (e) Attorney Fees.
(I) Pursuant to Contract or Statute. In any civil action the court may award reasonable attorney fees, including
paralegal fees, to the prevailing party or parties as defined in Rule 54(d)(l)(B), when provided for by any statute or
contract.
24 Grover v. Wadsworth, 147 Idaho 60, 65,205 P.3d 1196, 1201 (2009).
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then determine the amount of attorney fees to award.
The Plaintiff has cited Idaho Code § 12-120(1 )25 as a statutory basis for an award of
attorney fees. In order for IC§ 12-120(1) to apply, the pleading must specifically allege that the
amount pleaded does not exceed $35,000.00.26 Subsection (1) also "requires the defendant to be
notified of the plaintiffs claim against the defendant for at least ten days before a complaint can
even be filed." 27 The Defendant does not dispute the Plaintiff has met the eligibility
requirements ofIC § 12-120(1); however, the Defendant argues an award of attorney fees under
that statute should be denied because the "Plaintiff neglected to specify LC.§ 12-120(3) as
grounds for seeking attorney's fees in his claim for relief in his Action for Declaratory

Judgment." 18
The Plaintiff satisfied the criteria set by IC§ 12-120(1) for an award of attorney fees.
First, the Plaintiff is the prevailing party. In his Action for Declaratory Judgment, the Plaintiff
also specifically alleged an amount of $18,060.00, less than the $35,000.00 cap. The Plaintiff
additionally made a written demand for payment of his claim to the Defendant more than ten
days before the complaint was filed. Furthermore, the Idaho Supreme Court has clarified that, in

§ 12-120. Attorney's fees in civil actions
(I) Except as provided in subsections (3) and (4) of this section, in any action where the amount pleaded is thirtyfive thousand dollars ($35,000) or less, there shall be taxed and allowed to the prevailing party, as part of the costs of
the action, a reasonable amount to be fixed by the court as attorney's fees. For the plaintiff to be awarded attorney's
fees, for the prosecution of the action, written demand for the payment of such claim must have been made on the
defendant not less than ten (IO) days before the commencement of the action; provided, that no attorney's fees shall
be allowed to the plaintiff if the court finds that the defendant tendered to the plaintiff, prior to the commencement of
the action, an amount at least equal to ninety-five percent (95%) of the amount awarded to the plaintiff.
26 Keybank Nat'! Ass 'n, 155 Idaho at 296,311 P.3d at 308; see also, Mickelsen, 153 Idaho at 156,280 P.3d at 183.
27 Downey Chiropractic Clinic v. Nampa Rest. Corp., 127 Idaho 283,287,900 P.2d 191, 195 (1995)(quoting Cox v.
Mueller, 125 Idaho 734, 737, 874 P.2d 545, 548 (1994)).
28 Def.'s Obj. to Pl.'s Mem. of Costs, Pre-Judgment interest and Att'y Fees, 4, April 13, 2018.
25
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c--.)
general, it is not necessary in a civil action for any party to assert a claim for attorney fees in any
pleading. 29 Therefore, having identified a statutory entitlement to attorney fees, Rule 54(e)(l)
charges the court with the responsibility of awarding a "reasonable" attorney fee. Rule 54(e)(3)
governs that reasonable analysis. 30
The amount of attorney fees to be awarded is properly determined by considering all of
the factors enumerated in Rule 54, and no one factor is to be given more weight than any other.
"[W]hen attorney fees are allowed under I.R.C.P. 54(e)(l), either by statute or contract, the
amount should not be calculated based upon individual prevailing 'theories.' Rather, the amount
should be determined by appropriate application of the I.R.C.P. 54(e)(3) factors." 31 However,
while a court is required to consider the factors listed in Rule 54(e)(3) when awarding attorney

Straub v. Smith, 145 Idaho 65, 69-70, 175 P.3d 754, 758-59 (2007).
(3) Amount ofAttorney Fees. If the court grants attorney fees to a party or parties in a civil action it must consider
the following in determining the amount of such fees:
(A} the time and labor required;
(B) the novelty and difficulty of the questions;
(C) the skill requisite to perform the legal service properly and the experience and ability of the attorney ln the
particular field of law;
(D) the prevailing charges for like work;
(E} whether the fee is fixed or contingent;
(F) the time limitations imposed by the client or the circumstances of the case;
(G} the amount involved and the results obtained;
(H) the undesirability of the case;
(I} the nature and length of the professional relationship with the client;
(J) awards in similar cases;
(K) the reasonable cost of automated legal research (Computer Assisted Legal Research), if the court finds it was
reasonably necessary in preparing a party's case;
(L) any other factor which the court deems appropriate in the paiticular case.
31 Na/en v. Jenkins, 113 Idaho 79, 82, 741 P.2d 366,369 (Idaho Ct.App. 1987).
29

30
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(-)
fees, "it need not specifically address each factor, nor need it make specific findings showing
how each factor entered into its decision. 32
Furthermore, in considering the IRCP 54(e)(3) factors, the court may use information
from its "own knowledge and experience," or from information contained in the record, or
information supplied by the party requesting the fees. 33 However, "a court need not blindly
accept the figures advanced by the attorney and may disallow fees that were unnecessarily and
unreasonably incurred."34 Thus, the district court "has discretion, after considering the factors
contained in I.R.C.P. 54(e)(3), to determine the amount of attorney fees that should be
awarded. " 35 The burden is on the party opposing the award to demonstrate the district court
abused its discretion.36 To determine whether the trial court abused its discretion in making a fee
award, the Supreme Court utilizes the following analysis:
(1) whether the trial court correctly perceived the issue as one of discretion; (2) whether
the trial court acted within the outer boundaries of its discretion and consistently with the
legal standards applicable to the specific choices available to it; and (3) whether the trial
court reached its decision by an exercise of reason. 37

Reasonableness
First, the hourly rates charged for legal work of this type as submitted by the Defendant's
counsel were reasonable. Criterion (D) of Rule 54(e)(3) requires the court to consider "the
prevailing charges for like work." The Idaho Supreme Court has held that a court "should

Perkins v. U.S. Transformer West, 132 Idaho 427, 974 P.2d 73 (1999); Brinkman v. Aid Insurance Company, I 15
Idaho 346, 766 P.2d 1227 (1988)." Swett v. St. Alphonsus Reg'/ Med. Ctr., 136 Idaho 74, 78, 29 P.3d 385, 389
(2001).
33 Hackettv. Streeter, 109 Idaho 261,264, 706 P.2d 1372, 1375 (Idaho Ct.App. 1985).
34 Action Collection Services, Inc. v. Bigham, 146 Idaho 286, 290, 192 P.3d 1110, 1114 (Idaho Ct.App. 2008).
35 Young v. State Farm Mut. Auto Ins. Co., 127 Idaho 122, 128, 898 P.2d 53, 59 (1995).
36 E. Idaho Agric. Credit Ass'n v. Neibaur, 133 Idaho 402,412,987 P.2d 314,324 (1999).
37 Parsons v. Mut. of Enumclaw Ins. Co., 143 Idaho 743, 747, 152 P.3d 614, 618 (2007).
32
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(-)
consider the fee rates generally prevailing in the pertinent geographic area, rather than what any
particular segment of the legal community may be charging. " 38 After review of the Plaintiffs
verified memorandum and the Affidavit of James D. Ruchti and based upon the experience of the
attorneys involved and the type of case, the hourly rate fees submitted by the Plaintiffs counsel
are reasonable when compared to those normally and customarily charged in Southeastern Idaho.
In addition, a thorough review of the accounting statement detailing the time and work spent on
this case demonstrates that the claimed attorney fees are appropriate, and the amount requested is
a reasonable sum for the time and work expended by counsel in relation to this case. The
requested attorney fees are further reasonable after consideration of the required time and labor,
the novelty and difficulty of the questions raised, and the skills necessary to perform the required
legal services properly. The ability and experience of the attorneys in this particular area of the
law, the circumstances of this case, the amount involved, and the results obtained were other
considerations. Review of additional factors such as the amount involved and the results
obtained, the undesirability of the case, the professional relationship with the client, and the
reasonable costs of automated legal research were part of the review, which all supports a finding
that the requested attorney fees are not excessive. Thus, as the prevailing party and in
consideration of the factors set forth in IRCP 54(e)(3), the Plaintiff is entitled to an award of
attorney fees in the amount requested of$14,555.00.

2.

Preiudgment Interest
The Plaintiff also requested prejudgment interest against the Defendant as provided for in

Idaho Code ("IC")§ 28-22-104(1). Idaho Code§ 28-22-10439 specifies a legal rate of interest

Lettunic v. Lettunich, 141 Idaho 425, 435, 111 P.3d 110 (2005).
§ 28-22-104. Legal rate of interest
(1) When there is no express contract in writing fixing a different rate of interest, interest is allowed at the rate of
twelve cents (12¢) on the hundred by the year on:
I. Money due by express contract.
2. Money after the same becomes due.

38
39

3. Money lent.
4. Money received to the use of another and retained beyond a reasonable time without the owner's consent, express
or im lied.
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due on certain debts and is potentially available to a wide variety of claims seeking monetary
damages. The general rule in Idaho provides for a right to prejudgment interest where the
principal amount of liability is liquidated or capable of ascertainment by mere mathematical
processes, but not for sums that are unliquidated. In cases where the damages are ascertainable,
the Idaho Supreme Court has determined "[i]nterest should be awarded as a matter of law.... "40
That general rule applies to claims based on statutory rights as well as those in contract and
tort. 41 "[L]imitations on prejudgment interest are 'based on equitable considerations."42 In
reviewing an award of prejudgment interest, the appellate courts employ an abuse of discretion
standard. 43
The Plaintiff argues he is entitled to prejudgment interest under subsection one of IC§
28-22-104(1), which applies "[w]hen there is no express contract in writing fixing a different rate
of interest" and allows for interest on "[m]oney after the same becomes due."44 The Defendant
.•.·argues the "Senate Journal Entry Plaintiff presented for Defendant to pay had no legal
significance at the time it was issued. " 45 Thus, the Defendant argues, "no valid debt existed until
the rights of the parties were clarified (pending appeal) by the declaration of this Court."46 The

5. Money due on the settlement of mutual accounts from the date the balance is asce11ained.
6. Money due upon open accounts after three (3) months from the date of the last item.
40 Taylor v. Herbold, 94 Idaho 133, 137, 483 P.2d 664, 668 (1971) (internal citations omitted).
41 Nelson v. Holdaway Land and Cattle Co., 111 Idaho 1035, 1039, 729 P.2d 1098, 1102 (Idaho Ct. App. 1986).
42 Schenk v. Smith, 117 Idaho 999, 1000-01, 793 P.2d 231, 232-33 (Idaho Ct. App. 1990)(quoting United States
Fidelity and Guaranty Co. v. Clover Creek Cattle Co., 92 Idaho 889,900,452 P.2d 993, 1004 (1969)).
43 Ross v. Ross, 145 Idaho 274, 277, 178 P.3d 639, 642 (Idaho Ct. App. 2007).
44 Reply Br. in Supp. of Pl.'s Mot. for Litigation Costs, Pre-judgment Interest and Att'y Fees, 7, April 24, 2018.
45 Def.'s Obj. to Pl.'s Mem. of Costs, Pre-judgment Interest and Att'y Fees at 6.
46

ld.

MEMORANDUM DECISION AND ORDER
Nye v. Katsilometes - Plaintiff's Motion for Costs and Fees
CASE NO. CV-2017-1622-OC

Page 13

301 of 334

()
Defendant asserts that "when there is no debt, no interest can be charged.',47 The Defendant
further claims "the Senate Journal entry had no due date by which Defendant was to have paid
the attorney's fees purportedly awarded by a single house of the legislature."48 As such, the
Defendant argues that until "the Senate Journal entry was converted to a Judgment, no money
was 'due' and therefore, a mathematical process to calculate the interest could not begin."49
The purpose of this lawsuit was to determine the validity of the Idaho Senate's award of
attorney fees. By the Memorandum Decision and Order of March 27, 2018, and the Judgment of
March 28, 2018, the award of attorney fees ordered by the senate against the Defendant was
found to be valid. This Court determined "the senate was acting within the specific authority
afforded the legislature under Article III, Section 9" when it awarded attorney fees against the
Defendant. 50 Therefore, the Idaho Senate had the constitutional authority to make the award of
attorney fees at the time it issued the order. As such, the award of attorney fees was valid from
January 25, 2017, the date the award was made by the senate and not the date the Judgment was
entered in this case. Therefore, the principal amount of liability is capable of ascertainment by
mere mathematical computation, and the Plaintiff is entitled to an award of prejudgment interest
under IC§ 28-22-104. Interest on the award of attorney fees began to accrue from January 25,
2017, until March 27, 2018, the day before the Judgment was entered in this case. Interest is
calculated at $5.94 per day based on a 12% interest rate on attorney fees of $18,060.00, for an
award of prejudgment interest of$2,536.38.

Id. (quoting Bjornstadv. Perry, 92 Idaho 402,406 (1968)).
Id.
49 Id.
47

48
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CONCLUSION

Based upon the preceding discussion, and pursuant to Idaho Rule of Civil Procedure 54,
Idaho Code § 12-120(1), and Idaho Code§ 28-22-104, the Plaintiff is the prevailing party
entitled to an award of costs and attorney fees in addition to the $18,060.00 awarded in the
Judgment of March 28, 2018. In accordance with the reasoning set forth above, the Plaintiff is
entitled to an award of $221.00 for costs as a matter of right. The Plaintiff is also entitled to
reasonable attorney fees of $14,555.00. Additionally, the Plaintiff is entitled to prejudgment
interest of$2,536.38. The total judgment amount is $35,372.38.

IT IS SO ORDERED.
DATED this

Ii

day of June 2018.

~c.~
ROBERT C. NAFTZ
District Judge

50

Mem. Decision and Order, 11, March 27, 2018.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 18th day of June, 2018, I served a true and correct copy of the
foregoing document upon each of the following individuals in the manner indicated.
James D. Ruchti
Ruchti & Beck, PLLC
Oakley Building
1950 Clark St., Suite 200
Pocatello, ID 83201

( ) U.S. Mail
(X) E-Mail
( ) Hand Delivery
( ) Facsimile

J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83 702

( ) U.S. Mail
(X) E-Mail
( ) Hand Delivery
( ) Facsimile

ROBERT POLEK!, Clerk

By:

_,_¥tit\~·~~~
KERIPOVEY~
Deputy Clerk
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,
Plaintiff,
vs.
TOM KATSILOMETES, an individual,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CV-2017-1622-OC
AMENDED JUDGMENT

JUDGMENT IS ENTERED AS FOLLOWS: In favor of the Plaintiff and against the
Defendant in the following amount:
►

►
►
►
►

Judgment:
Costs of:
Attorney fees of:
Prejudgment interest of:
Total:

$18,060.00
$221.00
$14,555.00
$18,060.00
$35,372.38

Interest shall accrue at the statutory rate from the date of Amended Judgment until satisfied.
IT IS SO ORDERED.

DATED this

18

day of June, 2018.

~c-~

ROBERT C. NAFTZ
District Judge
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 1gth day of June, 2018, I served a true and correct copy
of the foregoing document upon each of the following individuals in the manner indicated.
James D. Ruchti
Ruchti & Beck, PLLC
Oakley Building
1950 Clark St., Suite 200
Pocatello, ID 83201
J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83 702

( ) U.S. Mail
(X) E-Mail

( ) Hand Delivery
( ) Facsimile
( ) U.S. Mail
(X) E-Mail

( ) Hand Delivery
( ) Facsimile
ROBERT POLEK!, Clerk

·~~M!..ILI------KERI POVEY
~
Deputy Clerk

By: ---\,-\lutri_,pE..Jt..

...L.+-,l,
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IN 1HE DISTRICT COURT OF 1HE SIXTII JUDICIAL
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

W. MARCUS W. NYE, an individual,
Plaintiff,
vs.
TOM KATSILOMETES, an individual,
Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NO. CV-2017-1622-OC
AMENDED MEMORANDUM
DECISION and ORDER

NATURE OF THE ACTION

This lawsuit stems from a failed election contest. The Plaintiff and Defendant were
opponents for the Idaho Senate Seat for District 29 during the 2016 election cycle. The plaintiff,
Marcus Nye, defeated the defendant, Tom Katsilometes. The Defendant then challenged the
results of the election through a Verified Complaint for Contest of Election filed with the Idaho
Senate. Following a hearing, the Idaho Senate ruled against the Defendant and upheld the
election of Senator Nye. Based on that ruling, the senate ordered the Defendant to pay the
Plaintiff his witness fees and costs of discovery. In addition, the Idaho Senate concluded the
Defendant had brought and pursued his election contest "frivolously, unreasonably, and without
factual or legal foundation", sufficient to warrant an award of attorney fees in the Plaintiff's
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favor. 1 Citing its authority pursuant to Article III, Section 9 of the Idaho Constitution, the senate
ordered the Defendant to pay Senator Nye his reasonable attorney fees of $18,060. 2 The
Defendant paid the amounts ordered for the witness fees and costs of discovery. However, the
Defendant did not pay the attorney fees ordered by the Idaho Senate, prompting the Plaintiff to
bring this action to recover the attorney fees awarded to him.
PROCEDURAL HISTORY

Both parties submitted motions for summary judgment seeking a ruling on the question of
whether the Idaho Senate was acting within the bounds of its constitutional authority in awarding
attorney fees against the Defendant for his unsuccessful contest challenging the election of
Senator Nye. This Court issued a Memorandum Decision and Order upholding the senate's
attorney fees award. A Judgment was entered in favor of the Plaintiff for $18,060.00, the amount
of the attorney fees ordered by the Idaho Senate. This Court also offered the Plaintiff an
opportunity to submit a memorandum detailing the grounds for any claimed award of litigation
costs and attorney fees for future consideration.
The Plaintiff exercised his option to seek further litigation costs, prejudgment interest,
and attorney fees, and filed a motion seeking an order and amended judgment awarding an
additional $17,387.38. In support of that motion, the Plaintiff submitted a verified memorandum
and the Affidavit of James D. Ruchti. Subsequently, the Defendant filed an appeal of the
Memorandum Decision and Order and the Judgment entered on March 28, 2018, to the Idaho
Supreme Court. The Defendant also filed an objection to the Plaintiff's motion for costs,

1 See Action

for Declaratory J., 1-2, April 27, 2017.
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()
prejudgment interest, and attorney fees. The Defendant then motioned for an Order staying
execution of the Judgment pending a decision from the Idaho Supreme Court on the Defendant's
appeal. The Plaintiff answered with a Memorandum in Opposition to Defendant's Motion for
Stay of Execution, a Reply Brief in Support of Plaintiff's Motion for Litigation Costs, PreJudgment Interest and Attorney Fees, and the Second Affidavit of James D. Ruchti in Support of
Plaintiff's Motion for Litigation Costs, Pre-Judgment Interest and Attorney Fees.
A hearing was held on May 7, 2018. This Court first took up the Defendant's Motion for
Stay of Execution. Pursuant to Idaho Appellate Rule (IAR) 13(b)(15), this Court has continuing
authority to rule on a motion to stay. That rule allows a court, in its discretion, to stay the
execution or enforcement of a money judgment subject to the moving party posting a cash
deposit or supersedeas bond in the "amount of the judgment, plus 36% of such amount."
However, the court can waive the bond requirements "in any action for good cause shown." The
Defendant requested a waiver of the bond requirement and argued that good cause existed
because his appeal to the Idaho Supreme Court presents "an issue of first impression."3 The
Defendant also argued a stay is warranted because "[t]here is no need to rush to execution or
cause Defendant to sell any significant assets to post a bond based on this novel and purely legal
question to be decided by Idaho's Supreme Court.',4

In a ruling from the bench, this Court denied the Defendant's request for a stay. This
Court determined a supersedeas bond is required to stay enforcement of any judgment for

2

Id.
Def.'s Br. in Supp. of Mot. for Stay of Execution, 2, April 20, 2018.
4 ld. at 3.

3
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attorney fees and court costs pending appeal.5 According to IAR 13(b)(l5), "a district court
does not have the power to stay enforcement of a money judgment unless the party against whom
judgment is entered posts a cash deposit or supersedeas bond equal to 136% of the judgment."6
The Defendant did not show the good cause necessary to warrant suspension of that mandatory
rule. Inconvenience or a desire to avoid further financial burden is not sufficient under the rule.
However, this Court noted that a stay could be entered, provided the Defendant posts the required
bond.
The parties then presented arguments pertaining to the Plaintiff's Motion for Litigation
Costs, Pre-Judgment Interest and Attorney Fees. Based on the reasoning set forth below, the
Plaintiff's motion is granted.

1. Is the Plaintiff entitled to an award of litigation costs, prejudgment interest, and attorney
fees?

DISCUSSION

1.

Prevailing Party
A prerequisite to any award of costs and attorney's fees is a determination by the court

concerning prevailing party status.7 Whether a litigant is the prevailing party is committed to the
discretion of the trial court. 8 "That determination will be disturbed only upon a showing of an

See KeybankNat'l Ass'n v. PAL I, LLC, 155 Idaho 287,296,311 P.3d 299,308 (2013).
Bagley v. Thomason, 155 Idaho 193, 198, 307 P.3d 1219, 1224 (2013).
7 See IDAHO CODE ANN.§§ 12-120-121 (2017); Idaho R. Civ. P. 54(d)(l)-(2); Idaho R. Civ. P. 54(e){l).
8 Sanders v. Lankford, 134 Idaho 322,325, 1 P.3d 823, 826 (Idaho Ct.App. 2000).
5

6
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abuse of discretion."9 "The burden is on the party opposing the award to demonstrate an abuse of
the district court's discretion, and absent an abuse of discretion, the district court's award of costs
will be upheld." 10 To review an exercise of discretion, the Supreme Court applies a three-part
test.
The three factors are: (1) whether the trial court correctly perceived the issue as one of
discretion; (2) whether the trial court acted within the boundaries of this discretion and
consistent with the legal standards applicable to the specific choices available to it; and
(3) whether the trial court reached its decision by an exercise of reason. 11
"Only in rare cases has this Court or the Court of Appeals reversed a trial court's determination
of which party prevailed." 12 In making a determination as to the prevailing party, ''the trial court
is required to consider the final result of the action in relation to the relief sought by the
respective parties, whether there were multiple claims and issues, and the extent to which each
party prevailed upon each of the following issues or claims."13 In addition, "the fact that a party
receives no affirmative relief does not prohibit a party from being deemed a prevailing party. " 14
Under the prevailing party analysis as set forth by Rule 54 and in consideration of the
entry of summary judgment in favor of the Plaintiff resolving this case, the Plaintiff is the
prevailing party, eligible for an award of costs and fees.

a.

Costs as a Matter of Right

9

Israel v. Leachman, 139 Idaho 24, 26, 72 P.3d 864, 866 (2003)(citing McCann v. McCann, 138 Idaho 228, 61 P.3d
585 (2002)).
10 Bingham v. Montane Resource Associates, 133 Idaho 420,425,987 P.2d 1035, 1040 (1999).
11 Id. (internal citations omitted).
12 Shore v. Peterson, 146 Idaho 903,914,204 P.3d 1114, 1125 (2009).
13 Irwin Rogers Ins. Agency, Inc., v. Murphy, 122 Idaho 270, 277, 833 P.2d 128, 135 (Idaho Ct.App. 1992).
14 Leachman, 139 ldaho at 27, 72 P.3d at 867 (citing Chadderdonv. King, 104 Idaho 406,411,659 P.2d 160, 165
(Idaho Ct.App. 1983)).
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Idaho Rule of Civil Procedure ("IRCP") 54(d)(l )(A) provides that "except when
otherwise limited by these rules. costs shall be awarded as a matter of right to the prevailing party
or parties, unless otherwise ordered by the court." As the Plaintiff is the prevailing party, he is
entitled to certain costs as a matter of right set forth in IRCP 54(d)(l)(C). 15 The Plaintiff
requested an award of $221.00 for the court filing fee in this case. The court filing fee is a cost

15

Rule 54. Judgments.

(d)(l) Costs--ltems Allowed
(A) Parties Entitled to Costs. Except when otherwise limited by these rules, costs shall be allowed as a matter ofright
to the prevailing party or parties, unless otherwise ordered by the court.
(C) Costs as a Matter of Right. When costs are awarded to a party, such party shall be entitled to the following costs,
actually paid, as a matter ofright:
1. Court filing fees.
2. Actual fees for service of any pleading or document in the action whether served by a public officer or other
person.
3. Witness fees of$20.00 per day for each day in which a witness, other than a party or expert, testifies at a
deposition or in the trial of an action.
4. Travel expenses of witnesses who travel by private transportation, other than a party, who testify in the trial of an
action, computed at the rate of $.30 per mile, one way, from the place of residence, whether it be within or without
the state ofldaho; travel expenses of witnesses who travel other than by private transportation, other than a party,
computed as the actual travel expenses of the witness not to exceed $.30 per mile, one way, from the place of
residence of the witness, whether it be within or without the state ofldaho.
5. Expenses or charges of certified copies of documents admitted as evidence in a hearing or the trial of an action.
6. Reasonable costs of the preparation of models, maps, pictures, photographs, or other exhibits admitted in evidence
as exhibits in a hearing or trial of an action, but not to exceed the sum of$500 for all of such exhibits of each party.
7. Cost of all bond premiums.
8. Reasonable expert witness fees for an expert who testifies at a deposition or at a trial of an action not to exceed the
sum of $2,000 for each expert witness for all appearances.
9. Charges for reporting and transcribing ofa deposition taken in preparation for trial ofan action, whether or not
read into evidence in the trial of an action.
10. Charges for one (1) copy of any deposition taken by any of the parties to the action in preparation for trial of the
action.
Notwithstanding the determination that a particular party is entitled to costs as a matter ofright under this
subparagraph (C) in an action, the trial court in its sound discretion may, upon proper objection, disallow any of the
above described costs upon a fmding that said costs were not reasonably incurred; were incurred for the purpose of
harassment; were incurred in bad faith; or were incurred for the purpose of increasing the costs to any other party.
The mere fact that a deposition is not used in the trial of an action, either as evidence read into the record or for the
purposes of impeachment, shall not indicate that the taking of such deposition was not reasonable, or that a copy of a
deposition was not reasonably obtained, or that the cost of the deposition should otherwise be disallowed, so long as
its taking was reasonable in the preparation for trial in the action.
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,

identified under the rule. Therefore, as the prevailing party, the Plaintiff is entitled to an award
of $221.00 for the court filing fee in this case.

b.

Discretionary Costs

The right to discretionary costs is governed by Idaho Rule of Civil Procedure
54(d)(l )(D). 16 "Discretionary costs are additional items of cost not enumerated in Rule 54(d)(l ),
and can include such items as long distance telephone calls, photocopying, faxes, travel expenses
and postage. " 17 While the awarding of such costs is discretionary as explained previously, ''the
burden is on the prevailing party to make an adequate initial showing that these costs were
necessary and exceptional and reasonably incurred, and should in the interests of justice be
assessed against the adverse party." 18 Furthermore, "Rule 54(d)(l )(D) also provides that the trial
court shall make express findings as to why each discretionary cost item should or should not be
allowed." 19 However, "[e]xpress findings as to the general character of requested costs and
whether such costs are necessary, reasonable, exceptional, and in the interests of justice is
sufficient to comply with this requirement. ,,2o "The grant or denial of discretionary costs is

16

(D) Discretionary Costs. Additional items of cost not enumerated in, or in an amount in excess of that listed in
subparagraph (C), may be allowed upon a showing that said costs were necessary and exceptional costs reasonably
incurred, and should in the interest of justice be assessed against the adverse party. The trial court, in ruling upon
objections to such discretionary costs contained in the memorandum of costs, shall make express findings as to why
such specific item of discretionary cost should or should not be allowed. In the absence of any objection to such an
item of discretionary costs, the court may disallow on its own motion any such items of discretionary costs and shall
make express findings supporting such disallowance.
17 Auto. Club Ins. Co. v. Jackson, 124 Idaho 874,880,865 P.2d 965,971 (1993).
18 Id.(citing Westfall v. Caterpillar, Inc., 120 Idaho 918, 926, 821 P.2d 973, 981 (1991)).
19 Id.
20 Hayden Lake Fire Prat. Dist. v. Alcorn, 141 Idaho 307, 314, 109 P.3d 161, 168 (2005) (internal citation omitted);
see also, Fish v. Smith, 131 Idaho 492, 494, 960 P.2d 175, 177 (1998)(afftnning trial court's denial of discretionary
costs for expert witness fees despite the fact that the court did not evaluate each cost item by item).
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C)
'committed to the sound discretion of the district court/ and will only be reviewed by an
appellate court for an abuse of that discretion.',2 1
The Plaintiff requested additional costs of $75.00 for the legal research associated with
this case. The Plaintiff argued such costs were "necessary and exceptional" because "the parties
were faced with a unique constitutional issue which required research of Idaho case law and the
Idaho Constitution. "22
After review of the Plaintiffs memorandum and the Affidavit of James D. Ruchti, the
legal research costs associated with this matter were expenses ordinarily associated with modem
litigation overhead in general. The Plaintiff has not demonstrated there was anything
"exceptional" about either the nature or the amount of the claimed discretionary costs incurred
for legal research in this case. Rather, the research costs were typical. As such, the Plaintiff's
request for an award of $75.00 incurred as a discretionary cost for legal research is denied.
c.

Attorney's Fees

Idaho Rule of Civil Procedure 54(e)(1 )23 provides for the award of attorney fees to the
prevailing party when such an award is authorized by statute or contract. The decision to award
attorney fees is discretionary with the trial court, unless the award requires the interpretation of a
statute.24 If a statutory or contractual entitlement to attorney fees is identified, the court must
Fish, 131 Idaho at 493, 960 P.2d at 176 (1998) (quoting Zimmerman v. Volkswagen ofAmerica, Inc., 128 Idaho
851, 857, 920 P.2d 67, 73 (1996), cert. denied, 520 U.S. 1115, 117 S.Ct 1245, 137 L.Ed.2d 327 (1997}}.
22 Ver. Mem. of Litigation Costs, Pre-Judgment Interest and Att'y Fees, 3, April 2, 2018.
23 (e) Attorney Fees.
( 1) Pursuant to Contract or Statute. In any civil action the court may award reasonable attorney fees, including
paralegal fees, to the prevailing party or parties as defmed in Rule 54(dXl}(B), when provided for by any statute or
contract.
24 Grover v. Wadsworth, 147 Idaho 60, 65, 205 P.3d 1196, 1201 (2009).
21
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()
then determine the amount of attorney fees to award.
The Plaintiff has cited Idaho Code§ 12-120(1)25 as a statutory basis for an award of
attorney fees. In order for IC§ 12-120(1) to apply, the pleading must specifically allege that the
amount pleaded does not exceed $35,000.00.26 Subsection (1) also ''requires the defendant to be
notified of the plaintiff's claim against the defendant for at least ten days before a complaint can
even be filed."27 The Defendant does not dispute the Plaintiff has met the eligibility
requirements ofIC § 12-120(1); however, the Defendant argues an award of attorney fees under
that statute should be denied because the "Plaintiff neglected to specify I.C. § 12-120(1) as
grounds for seeking attorney's fees in his claim for relief in his Action for Declaratory

Judgment. " 28
The Plaintiff satisfied the criteria set by IC § 12-120(1) for an award of attorney fees.
First, the Plaintiff is the prevailing party. In his Action for Declaratory Judgment, the Plaintiff
also specifically alleged an amount of $18,060.00, less than the $35,000.00 cap. The Plaintiff
additionally made a written demand for payment of his claim to the Defendant more than ten
days before the complaint was filed. Furthermore, the Idaho Supreme Court has clarified that, in

25

§ 12-120. Attorney's fees in civil actions
{l) Except as provided in subsections (3) and {4) of this section, in any action where the amount pleaded is thirtyfive thousand dollars ($35,000) or less, there shall be taxed and allowed to the prevailing party, as part of the costs of
the action, a reasonable amount to be fixed by the court as attorney's fees. For the plaintiff to be awarded attorney's
fees, for the prosecution of the action, written demand for the payment of such claim must have been made on the
defendant not less than ten (10) days before the commencement of the action; provided, that no attorney's fees shall
be allowed to the plaintiff if the court finds that the defendant tendered to the plaintiff, prior to the commencement of
the action, an amount at least equal to ninety-five percent (95%) of the amount awarded to the plaintiff.
26 Keybank Nat'/ Ass'n, 155 Idaho at 296, 311 P.3d at 308; see also, Mickelsen, 153 Idaho at 156,280 P.3d at 183.
27 Downey Chiropractic Clinic v. Nampa Rest. Corp., 127 Idaho 283,287,900 P.2d 191, 195 (1995)(quoting Cox v.
Mueller, 125 Idaho 734, 737, 874 P.2d 545, 548 (1994)).
28 Def.'s Obj. to Pl.'s Mem. of Costs, Pre-Judgment Interest and Att'yFees, 4, April 13, 2018.
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general, it is not necessary in a civil action for any party to assert a claim for attorney fees in any
pleading. 29 Therefore, having identified a statutory entitlement to attorney fees, Rule 54(e)(1)
charges the court with the responsibility of awarding a ''reasonable" attorney fee. Rule 54(e)(3)
governs that reasonable analysis. 30
The amount of attorney fees to be awarded is properly determined by considering all of
the factors enumerated in Rule 54, and no one factor is to be given more weight than any other.
"[W]hen attorney fees are allowed under I.R.C.P. 54(e)(l), either by statute or contract, the
amount should not be calculated based upon individual prevailing 'theories.' Rather, the amount
should be determined by appropriate application of the I.R.C.P. 54(e)(3) factors.'.3 1 However,
while a court is required to consider the factors listed in Rule 54(e)(3) when awarding attorney

29

Straub v. Smith, 145 Idaho 65, 69-70, 175 P.3d 754, 758-59 (2007).
(3) Amount ofAttorney Fees. If the court grants attorney fees to a party or parties in a civil action it must consider
the following in determining the amount of such fees:
(A) the time and labor required;
(B) the novelty and difficulty of the questions;
(C) the skill requisite to perform the legal service properly and the experience and ability of the attorney in the
particular field oflaw;
(D) the prevailing charges for like work;
(E) whether the fee is fixed or contingent;
(F} the time limitations imposed by the client or the circumstances of the case;
(G) the amount involved and the results obtained;
(H) the undesirability of the case;
(I) the nature and length of the professional relationship with the client;
(J) awards in similar cases;
(K) the reasonable cost of automated legal research (Computer Assisted Legal Research), if the court fmds it was
reasonably necessary in preparing a party's case;
(L) any other factor which the court deems appropriate in the particular case.
31 Na/en v. Jenkins, 113 Idaho 79, 82, 741 P.2d 366,369 (Idaho Ct.App. 1987).
30

AMENDED MEMORANDUM DECISION AND ORDER
Nye v. Katsilometes-Plaintifl's Motion for Costs and Fees
CASE NO. CV-2017-1622-OC

Page 10

316 of 334

fees, "it need not specifically address each factor, nor need it make specific findings showing
how each factor entered into its decision.32
Furthermore, in considering the IRCP 54(e)(3) factors, the court may use information
from its "own knowledge and experience," or from information contained in the record, or
information supplied by the party requesting the fees. 33 However, "a court need not blindly
accept the figures advanced by the attorney and may disallow fees that were unnecessarily and
unreasonably incurred."34 Thus, the district court "has discretion, after considering the factors
contained in I.R.C.P. 54(e)(3), to determine the amount of attorney fees that should be
awarded. ,,3s The burden is on the party opposing the award to demonstrate the district court
abused its discretion. 36 To determine whether the trial court abused its discretiori in making a fee
award, the Supreme Court utilizes the following analysis:
(I) whether the trial court correctly perceived the issue as one of discretion; (2) whether
the trial court acted within the outer boundaries of its discretion and consistently with the
legal standards applicable to the specific choices available to it; and (3) whether the trial
court reached its decision by an exercise of reason. 37
Reasonableness
First, the hourly rates charged for legal work of this type as submitted by the Defendant's
counsel were reasonable. Criterion (D) of Rule 54(e)(3) requires the court to consider "the
prevailing charges for like work." The Idaho Supreme Court has held that a court "should

32

Perkins v. U.S. Transformer West, 132 Idaho 427, 974 P.2d 73 (1999); Brinkman v. Aid Insurance Company, 115
Idaho 346, 766 P.2d 1227 (1988)." Swett v. St. Alphonsus Reg'/ Med. Ctr., 136 Idaho 74, 78, 29 P.3d 385, 389
(2001).
33 Hackett v. Streeter, 109 Idaho 261,264, 706 P.2d 1372, 1375 (Idaho Ct.App. 1985).
34 Action Collection Services, Inc. v. Bigham, 146 Idaho 286,290, 192 P.3d 1110, 1114 (Idaho Ct.App. 2008).
35 Young v. State Farm Mut. Auto Ins. Co., 127 Idaho 122, 128, 898 P.2d 53, 59 (1995).
36 E. IdahoAgric. Credit Ass'n v. Neibaur, 133 Idaho 402,412,987 P.2d314, 324 (1999).
37 Parsons v. Mut. ofEnumclaw Ins. Co., 143 Idaho 743, 747, 152 P.3d 614, 618 (2007).
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consider the fee rates generally prevailing in the pertinent geographic area, rather than what any
particular segment of the legal community may be charging.',38 After review of the Plaintiff's
verified memorandwn and the Affidavit of James D. Ruchti and based upon the experience of the
attorneys involved and the type of case, the hourly rate fees submitted by the Plaintiffs counsel
are reasonable when compared to those normally and customarily charged in Southeastern Idaho.

In addition, a thorough review of the accounting statement detailing the time and work spent on
this case demonstrates that the claimed attorney fees are appropriate, and the amount requested is
a reasonable sum for the time and work expended by counsel in relation to this case. The
requested attorney fees are further reasonable after consideration of the required time and labor,
the novelty and difficulty of the questions raised, and the skills necessary to perform the required
legal services properly. The ability and experience of the attorneys in this particular area of the
law, the circwnstances of this case, the amount involved, and the results obtained were other
considerations. Review of additional factors such as the amount involved and the results
obtained, the undesirability of the case, the professional relationship with the client, and the
reasonable costs of automated legal research were part of the review, which all supports a finding
that the requested attorney fees are not excessive. Thus, as the prevailing party and in
consideration of the factors set forth in IRCP 54(e)(3), the Plaintiff is entitled to an award of
attorney fees in the amount requested of$14,555.00.

2.

Prejudgment Interest
The Plaintiff also requested prejudgment interest against the Defendant as provided for in

Idaho Code ("IC") § 28-22-104(1 ). Idaho Code § 28-22-10439 specifies a legal rate of interest

Lettunic v. Lettunich, 141 Idaho 425, 435, 111 P.3d 110 (2005).
§ 28-22-104. Legal rate of interest
( 1) When there is no express contract in writing fixing a different rate of interest, interest is allowed at the rate of
twelve cents (12¢) on the hundred by the year on:
1. Money due by express contract.

38

39

2. Money after the same becomes due.
3. Money lent.
4. Money received to the use of another and retained beyond a reasonable time without the owner's consent, express
or im lied.
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due on certain debts and is potentially available to a wide variety of claims seeking monetary
damages. The general rule in Idaho provides for a right to prejudgment interest where the
principal amount of liability is liquidated or capable of ascertainment by mere mathematical
processes, but not for sums that are unliquidated. In cases where the damages are ascertainable,
the Idaho Supreme Court has determined "[i]nterest should be awarded as a matter oflaw... .'.4°
That general rule applies to claims based on statutory rights as well as those in contract and
tort. 41 "[L]imitations on prejudgment interest are 'based on equitable considerations.',42 In
reviewing an award of prejudgment interest, the appellate courts employ an abuse of discretion
standard. 43
The Plaintiff argues he is entitled to prejudgment interest under subsection one of IC §
28-22-104(1 ), which applies "[w]hen there is no express contract in writing fixing a different rate
of interest" and allows for interest on "[m ]oney after the same becomes due. " 44 The Defendant
argues the "Senate Journal Entry Plaintiff presented for Defendant to pay had no legal
significance at the time it was issued. ,,4s Thus, the Defendant argues, "no valid debt existed until
the rights of the parties were clarified (pending appeal) by the declaration of this Court."46 The

5. Money due on the settlement of mutual accounts from the date the balance is ascertained.
6. Money due upon open accounts after three (3) months from the date of the last item.
40 Taylor v. Herbold, 94 Idaho 133, 137, 483 P .2d 664, 668 (1971) (internal citations omitted).
41 Nelson v. Holdaway Land and Cattle Co., 111 Idaho 1035, 1039, 729 P.2d 1098, I 102 (Idaho Ct. App. 1986).
42 Schenk v. Smith, 117 Idaho 999, 1000--01, 793 P.2d 231, 232-33 (Idaho Ct. App. I 990)(quoting United States
Fidelity and Guaranty Co. v. Clover Creek Cattle Co., 92 Idaho 889,900,452 P.2d 993, 1004 (1969)).
41 Ross v. Ross, 145 Idaho 274, 277, 178 P.3d 639, 642 (Idaho Ct. App. 2007).
44 Reply Br. in Supp. of Pl. 's Mot. for Litigation Costs, Pre-judgment Interest and Att'y Fees, 7, April 24, 2018.
45 Def. 's Obj. to PI. 's Mem. of Costs, Pre-judgment Interest and Att'y Fees at 6.
46 Jd_
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Defendant asserts that ''when there is no debt, no interest can be charged. " 47 The Defendant
further claims "the Senate Journal entry had no due date by which Defendant was to have paid
the attorney's fees purportedly awarded by a single house of the legislature.',4 8 As such, the
Defendant argues that until ''the Senate Journal entry was converted to a Judgment, no money
was 'due' and therefore, a mathematical process to calculate the interest could not begin."49
The purpose of this lawsuit was to determine the validity of the Idaho Senate's award of
attorney fees. By the Memorandum Decision and Order of March 27, 2018, and the Judgment of
March 28, 2018, the award of attorney fees ordered by the senate against the Defendant was
found to be valid. This Court determined "the senate was acting within the specific authority
afforded the legislature under Article III, Section 9" when it awarded attorney fees against the
Defendant. so Therefore, the Idaho Senate had the constitutional authority to make the award of
attorney fees at the time it issued the order. As such, the award of attorney fees was valid from
January 25,2017, the date the award was made by the senate and not the date the Judgment was
entered in this case. Therefore, the principal amount of liability is capable of ascertainment by
mere mathematical computation, and the Plaintiff is entitled to an award of prejudgment interest
under IC§ 28-22-104. Interest on the award of attorney fees began to accrue from January 25,
2017, until March 27, 2018, the day before the Judgment was entered in this case. Interest is
calculated at $5.94 per day based on a 12% interest rate on attorney fees of $18,060.00, for an
award of prejudgment interest of $2,536.38.

Id. (quoting Bjornstad v. Perry, 92 Idaho 402,406 (1968)).
Id.
49 Id.

41

48
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(J
CONCLUSION

Based upon the preceding discussion, and pursuant to Idaho Rule of Civil Procedure 54,
Idaho Code§ 12-120(1), and Idaho Code§ 28-22-104, the Plaintiff is the prevailing party
entitled to an award of costs and attorney fees in addition to the $18,060.00 awarded in the
Judgment of March 28, 2018. In accordance with the reasoning set forth above, the Plaintiff is
entitled to an award of $221.00 for costs as a matter of right. The Plaintiff is also entitled to
reasonable attorney fees of $14,555.00. Additionally, the Plaintiff is entitled to prejudgment
interest of $2,536.38. The total judgment amount is $35,372.38.
IT IS SO ORDERED.

DATED this

18th

day of June 2018.

~C.~
ROBERT C. NAFTZ
District Judge

so Mem. Decision and Order, 11, March 27, 2018.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 18th day of June, 2018, I served a true and correct copy of the
foregoing document upon each of the following individuals in the manner indicated.
James D. Ruchti
Ruchti & Beck, PLLC
Oakley Building
1950 Clark St., Suite 200
Pocatello, ID 83201

( ) U.S. Mail
(X) E-Mail
( ) Hand Delivery
( ) Facsimile

J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83 702

() U.S. Mail
(X)E-Mail
( ) Hand Delivery
( ) Facsimile
ROBERT POLEKI, Clerk

By:

~Wlti--· ~

~w_____,__·_

KERIPOVEY
Deputy Clerk

AMENDED MEMORANDUM DECISION AND ORDER
Nye v. Katsilometes - Plaintiff's Motion for Costs and Fees

Page 16

CASE NO. CV-2017-1622-OC

322 of 334

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,
Plaintiff,
vs.
TOM KATSILOMETES, an individual,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CV-2017-1622-OC
AMENDED,
AMENDED JUDGMENT

JUDGMENT IS ENTERED AS FOLLOWS: In favor of the Plaintiff and against the
Defendant in the following amount:
► Judgment:
►
►

Costs of:
Attorney fees of:
► Prejudgment interest of:
► Total:

$18,060.00
$ 221.00
$14,555.00
$ 2,536.38
$35,372.38

Interest shall accrue at the statutory rate from the date of Amended Judgment until satisfied.

IT IS SO ORDERED.
DATED this

18th

day of June, 2018:

~AF;Z-~
District Judge
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I HEREBY CERTIFY that on the 18th day of JW1e, 2018, I served a true and correct copy
of the foregoing document upon each of the following individuals in the manner indicated.
James D. Ruchti
Ruchti & Beck, PLLC
Oakley Building
1950 Clark St., Suite 200
Pocatello, ID 83201

( ) U.S. Mail
(X) E-Mail
( ) Hand Delivery
( ) Facsimile

J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83702

( ) U.S. Mail
(X) E-Mail
( ) Hand Delivery
( ) Facsimile
ROBERT POLEK!, Clerk

~Thi

By: _KE_RI__..__.PO
__V_E......Y.....
· -----~---.-----Deputy Clerk
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(
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KATSILOMETES

NOTICE OF TRANSCRIPT LODGED
Notice is hereby given that on 6/19/2018 I lodged a transcript including the following
proceedings: (2/12/18 - MSJ) for the above-referenced
appeal with the Sixth Judicial District, District Court Clerk of the County indicated:

(XX) BANNOCK

( ) POWER

( ) ONEIDA

(

) BEAR LAKE

(

(

) CARIBOU

) FRANKLIN

via:

(

) Hand-Delivery

(

) U.S. Mail

(XX) Electronic Copy to ISC/COA; AG; SAPD
(Signature of Reporter)

s, DAVIS
(Typed name of Reporter)

6/19/2018
(Date)
cc:
Diane Cano, dianec@bannockcounty.us
ISC/COA- sfilings@idcourt.net

This message and attached files or documents are intended only for the use of the person or entity addressed and
may contain confidential information belonging to the sender that Is protected by the Electronic communications
Privacy Act, 18 S.C. §§ 2510 and 2521.
325 of 334

n

()

Cf2;{~'.-;/'
l/?la
V;{J

J/J/

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRL,.<jJ OF ,

t...

'

.._, U/J\~;,:}>"
... ,.:/f)f',,,
) Case No. CV 17 1622-OC
)
'
)
) STIPULATION TO STAY
) EXECUTION PENDING APPEAL
)
)
)
)
)

)

~~~

vs.

TOM KATSILOMETES,
an individual
Defendant.

COMES NOW, Defendant, Tom Katsilometes, by and through his counsel of record, J.
Kahle Becker, and Plaintiff Marcus W. Nye, by and through his counsel of record, James Ruchti,
and pursuant to IAR l 6(b) hereby agree and stipulate as follows:
1)

Defendant has posted adequate security in compliance with !AR 13(b)(15). Specifically,
Defendant posted $48,106.44 with Bannock County Bonds and Fines on July 2, 2018.

2)

The Court may enter an order sta~ng Plaintiff's execution or enforcement of the
judgments issued by the Court in this case. The stay shall remain in place until lifted by the
Court.

DATED this 5th day of July 2018.

By:

s/ J. Kahle Becker
J. KAHLE BECKER

Attorney for Plaintiff

STIPULATION TO STAY EXECUTION PENDING APPEAL pg. 1
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THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANN() ll-""b~,.
W. MARCUS W. NYE, an individual

.. ·- . . ·'

"::,_$ _ ,_
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Br

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF°'....
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK AND BE;~~
THE IDAHO SUPREME COURT

vs.

)
) Case No. CV 17 1622-OC
) SUPREME COURT No. 45917
)
)

TOM KATSILOMETES,

) STIPULATION REGARDING
) OBJECTION TO RECORD

W. MARCUS W. NYE, an individual
Plaintiff/Respondent

an individual
Defendant/Appellant

)
)
)
)

COMES NOW, Defendant/Appellant, Tom Katsilometes, by and through his counsel of
record, J. Kahle Becker, and Plaintiff/Respondent Marcus W. Nye, by and through his counsel of
record, James Ruchti, and pursuant to JAR 29 hereby object, agree, and stipulate as follows:

1)

The Clerk's Record prepared and lodged on or about June 27, 2018 is incomplete.

2)

In addition to the standard documents included in the Record on Appeal Pursuant to
I.A.R. 28{c), Defendant/Appellant's Notice of Appeal requested "All other documents in the
Clerk's file not automatically included under Rule 28, I.A.R." See April 2, 2018 Notice of

Appeal at p. 3 item 6.
3)

The Clerk's Record prepared on or about June 27, 2018 only included the items
automatically included in the Record on Appeal under I.A.R 28(b)(l).

4)

The Bannock County Clerk's office acknowledged their error and oversight verbally and
via email on July 3, 2018.

5)

The parties agree that a hearing is not necessary to address this oversight and mutually
support Defendant/Appellant's request that the Clerk prepare a complete Record as was

STIPULATION REGARDING OBJECTION TO RECORD pg. 1
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()
requested in the April 2, 2018 Notice of Appeal.
6)

Defendant/Appellant will be responsible for any costs associated with the Clerk's
preparation of the record. However, the Supreme Court may apportion those costs in
accordance with I.A.R. 40.
DATED this 51h day of July 2018.
By:

s/ J. Kahle Becker

A=ey~t$1t/

J . ~
By:

s/

.

JAMES RUCHTI
Attorney for Plaintiff

STIPULATION REGARDING OBJECTION TO RECORD pg. 2
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IN THE DISTRICT COURT OF THE SIXffl JUDICIAL DlSTJ.UC~-~~ 1; ~ _ - - ~
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF B A N N ~
w. MARCUS w. NYE, an individual
)
',;·( ____i_c:;·:•·u 7:·,l; cTCr:tl -- . . .
) Case No. CV 17 1622HOC
)
)
) ORDERSTAYINGEXECUTION
) PENDING APPEAL
)
)
)
)

Plaintiff,
vs.
TOM KATSILOMETES,
an individual
Defendant.

)

Based on the parties' Stipulation to Stay Execution Pending Appeal and good cause
appearing therefor,
IT IS HEREBY ORDERED that the Court stays execution or enforcement of any of the
judgments issued by the Court in the aboveHcaptioned matter.
IT IS FURTHER ORDERED that the stay shall remain in place until lifted by the Court.
DATED this _9_-_ _ day of July, 2018.

~c.l¼
DISTRICT JUDGE

ORDER STAYING EXECUTION PENDING APPEAL pg. 1
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CLERK'S CERTIFICATE OF SERVICE

_1:_

I HEREBY CERTIFY that on this
day of July, 2018, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:
J. Kahle Becker

Attorney at Law
223 N. Sixth Street, #325
Boise, ID 83702
James D. Ruchti
Ruchti & Beck Law Offices
1950 E. Clark Street, Suite 200
Pocatello, ID 83201

[]

U.S. Mail/Postage Prepaid

[]
Hand Delivery
~t',,O\Ceiai~ail

[]

Facsimile: 208-906-8663

[]

U.S. MaiVPostage Prepaid

[]

M
t]

Hand Delivery

es0¥~isJ.1t
Mail
Facsimile: 208-232-5100
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual,
Plaintiff,
vs.
TOM KATSILOMETES, an individual,
Defendant.

)
)
)
)
)

Case No. CV-2017-1622-OC
ORDER re: ADDITIONS TO
RECORD ON APPEAL

)
)
)
)
)

Based on the parties' stipulation regarding objections to the record and good cause appearing
therefor,
IT IS SO ORDERED In addition to the standard documents included in the Record on Appeal

Pursuant to I.AR. 28(c), All other documents in the Clerk's file not automatically included under
Rule 28, I.AR shall be included in the Record on Appeal.

,..,
DATED this _'i__,__ day of July, 2018.

~C.~

ROBERTC.NAFTZ
District Judge

ORDER re: ADDITIONS TO RECORD ON APPEAL

Nye v. Katsilometes
Case No. CV-2017-1622-OC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the~ day of July, 2018, I served a true and correct
copy of the foregoing document upon each of the following individuals in the manner indicated.
James D. Ruchti
Ruchti & Beck, PLLC
Oakley Building
1950 Clark St., Suite 200
Pocatello, ID 83201

( )U.S. Mail
(X)E-Mail
( ) Hand Delivery
( ) Facsimile

J. Kahle Becker
Eagles Center
223 N. 6th Street, #325
Boise, ID 83 702

( ) U.S. Mail
(X)E-Mail
( ) Hand Delivery
( ) Facsimile

ROBERT POLEK!, Clerk

By:

KERIPOVEY/s/

~

Deputy Clerk

ORDER re: ADDITIONS TO RECORD ON APPEAL
Nye v. Katsilometes

2

Case No. CV-2017-1622-OC
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W. MARCUS W. NYE, an individual

)
)
Plaintiff-Respondent,
)
)
vs.
)
)
)
TOM KATSILOMETES, an individual
)
)
Defendant-Appellant,
)
---------.)

Supreme Court No. 45917

CLERK'S CERTIFICATE

I, Robert Poleki, Clerk of the District Court of the Sixth Judicial District, of
the State of Idaho, in and for the County of Bannock, do hereby certify that the
above and foregoing record in the above-entitled cause was compiled and bound
under my direction as, and is a true, full, and correct record of the pleadings and
documents as are automatically required under Rule 28 of the Idaho appellate
Rules.
I do further certify that there were no exhibits marked for identification or
admitted into evidence during the course of this action.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
of said Court at Pocatello, Idaho, this

\?:,.

day 0 ~ , 2017.

(Seal)

CLERK'S CERTIFICATE
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IN THE DISTRICT COURT OF TME SIXTMJUD1CIALDISTR1Cf OF THE
STATE OF IDAHO; IN AND FOR THE.COUNTY OF BANNOCK

W, MARCUS W. NYE, an i'ndividual

Plaintiff - Respondent,

)
)
)

StJpreme Court No. 45917

)

vs.

.)
)

TOM KATSILOMETES, an Individual

)

Defendant-Appellant,

)
)

C~RTIFICATE Of SERVICE

I, RO.BERTPOLEKI; Clerk ofthe District Court ofthe Sixth Judiclal District,
of the- State of Idaho; io· and for the County of Bannock, do hereby certify that I

haVee personally served or mailed, by United :states man,. one copy of the
REPORtER.'S TRANSCRIPT and CLERKis RECORD to each of the Attorneys of
Record in this cause as follows:

J. Kahle>B_ecker
223 N. Sixth Street #325

BoJse, Idaho S3702

James D. Ruchti
Ruchti & Beck Law Office
1950 E-. Cla:rl<Street; Suite 200

PocatelloI Idaho- 83-201
.

(Seal)

·'
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